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VS.
§

DISTRICT COURT OF


§

_______________________
§

DENTON COUNTY, TEXAS

STATE’S BRIEF IN RESPONSE TO DEFENDANT’S MOTION TO SUPPRESS UNDER MISSOURI V. McNEELY
COMES NOW, the State of Texas, by and through the Criminal District Attorney of Denton County, Texas, and urges this Court to deny Defendant’s motion to suppress.
In support of its response, the State would show the following.
Procedural Facts

The Defendant is charged with ___, a felony.  Tex. Penal Code § _____.
  Upon the Defendant’s arrest, Officer ____ conducted a statutorily mandated blood draw.  See Tex. Transp. Code § 724.012(b).
  The Defendant filed a motion to suppress urging this Court to suppress the evidence obtained as a result of the warrantless blood draw on the basis of the recent decision in Missouri v. McNeely, 133 S. Ct. 1552, 185 L. Ed 2d 696 (2013).  The Defendant is incorrect that McNeely requires suppression in this case.
[The trial prosecutor should carefully review the videotape and talk to the arresting officer to determine whether there are any circumstances in the case that would produce delay or create complications in obtaining a warrant.  See separate nonexhaustive list of possible exigent factors from Harris County to inspire your thought process.  
If you find exigent circumstances beyond the natural elimination of alcohol, you should put them here.  The Appellate Division will look at your facts, incorporate a legal argument based on them, and then complete the brief, adding new subheads as appropriate.  The Appellate Division will return the final brief to the trial prosecutor to file and serve on the defense.]

The McNeely Decision
Narrow In Scope


The Supreme Court expressly focused on a single narrow question in McNeely, i.e., “whether the natural metabolization of alcohol in the blood stream presents a per se exigency that justifies an exception to the Fourth Amendment’s warrant requirement for nonconsensual blood testing in all drunk-driving cases.”  McNeely, 133 S. Ct. at 1556; see also id. at 1558, 1569 (Kennedy, J., concurring in part).  A five-justice majority answered the question in the negative, holding that the State may not rely on a per se exigency premised solely on the natural dissipation of alcohol from the bloodstream.  Id., at 1568.  Rather, the application of exigent circumstances as an exception to the warrant requirement will be determined from the totality of the circumstances on a case-by-case basis.  Id. at 1558-59.  In this vein, the McNeely majority noted that the natural dissipation of alcohol from the bloodstream is an ever-present circumstance in determining whether there is a reasonable exigency justifying a warrantless blood test.  Id. at 1561.  This biological circumstance, plus delay in the warrant process occasioned by another circumstance or circumstances, can combine to support a reasonable decision by a police officer to obtain blood without a warrant.  Id. at 1563.

McNeely Produced A Fractured Court


McNeely’s disposition resulted in four separate opinions, including the 5-4 majority opinion written by Justice Sotomayor.  But one member of the majority, Justice Kennedy, did not join Section II-C of the opinion, nor did he join Section III.  Id. at 1568 (Kennedy, J., concurring in part).  Justice Kennedy did not agree with Justice Sotomayor’s Section III discussion because he believed that intoxication offenses were “susceptible of rules and guidelines that can give important, practical instruction to arresting officers, instruction that in any number of instances would allow a warrantless blood test in order to preserve the critical evidence.”  Id. at 1569.  Further, Justice Kennedy opined, “States and other governmental entities which enforce the driving laws can adopt rules, procedures, and protocols that meet the reasonableness requirements of the Fourth Amendment and give helpful guidance to law enforcement officials.”  Id.  There is contained within Justice Kennedy’s concurrence a subtle suggestion that legislative determinations of reasonableness as to when an accused’s implied consent cannot be revoked would pass constitutional muster.  
Likewise, a three-justice grouping of Chief Justice Roberts and Justices Breyer and Alito saw a need for peace officers to have specific knowledge about how to proceed in certain situations: “[T]he pertinent facts in drunk driving cases are often the same, and the police should know how to act in recurring factual situations.” Id. at 1574 (Roberts, C.J., concurring and dissenting, joined by Justices Breyer and Allito).  Finally, Justice Thomas would have held that the metabolization of alcohol, alone, represented a significant exigent circumstance that excused the warrant requirement in intoxication offenses where an officer reasonably determines there is probable cause to believe the accused was intoxicated.  Id. at 1574-78 (Thomas, J., dissenting).  Although the McNeely Court expressly did not consider any legislative guidance provided to peace officers, it appears there is a five-vote block that remains open to state laws that require officers to depart from the warrant requirement in certain narrowly drawn situations that do not rely solely on the circumstance that alcohol is continually eliminated from the body.
McNeely And Implied-Consent Statutes
McNeely Did Not Hold Section 724.012(b) Unconstitutional

It is crucial to recognize that the McNeely majority did not address implied-consent laws, present in all fifty states, or provisions within those statutes, such as Section 724.012(b) of the Texas Transportation Code, that make consent irrevocable.  Additionally, the facts in McNeely show it to be a “routine” DWI arrest, lacking any special circumstances that appear in the Texas statute where police officers are required to obtain blood evidence.
  McNeely at 1556-57.  In fact, the Court specifically cited to Section 724.012(b) without any indication or suggestion that the statue violates the Fourth Amendment.  Id. at 1567 n. 9.  It is undeniable that had a Texas peace officer conducted the stop, investigation, and arrest that occurred in McNeely, the officer would have been required to obtain a warrant in the event the suspect withdrew his implied consent to provide a breath or blood sample.  Thus, McNeely has no application to the Texas implied-consent scheme in controlling driving while intoxicated.  Texas already follows the holding of McNeely, and the case should not be expanded beyond its narrow holding.
The Texas Implied-Consent Scheme Does Not Violate The Fourth Amendment


Pursuant to the Texas implied-consent statutory framework, an accused’s implied consent is valid as an exception to the warrant preference.  Obtaining a driver’s license and driving on public roadways is a privilege, not a right; by doing so, a person impliedly consents to providing a sample when suspected of an intoxication-related offense.  See Tex. Transp. Code § 724.011(a).  The Court of Criminal Appeals has noted that the implied-consent statute “expands the State’s search capabilities by providing a framework for drawing DWI suspects’ blood in the absence of a search warrant . . .  [giving] officers an additional weapon in their investigative arsenal, enabling them to draw blood in certain limited circumstances even without a search warrant.”  Beeman v. State, 86 S.W.3d 613, 616 (Tex. Crim. App. 2002).  A person retains the right under most routine circumstances to refuse to provide a specimen, subject to an automatic license suspension.  See Tex. Transp. Code § 724.013.  But the Legislature extinguished an accused’s right to refuse in cases where an officer possesses probable cause to believe that certain enumerated, serious circumstances exist.  See id. at § 724.012(b).  These circumstances are carefully and narrowly circumscribed, and mostly involve felonious conduct.  See id.; see also supra n. 4.

The statutory circumstances for allowing irrevocable-consent blood draws in the Texas scheme appear to codify a Supreme Court-recognized exigency unrelated to blood-alcohol dissipation.  In Welsh v. Wisconsin, the Supreme Court wrote that the Fourth Amendment authorizes common-sense consideration of the gravity of the underlying offense when weighing the existence of an exigency.  Welsh v. Wisconsin, 466 U.S. 740, 751-52 (1984).  According to the Court, a crime’s severity should be considered as an “important” or “principal” factor in the exigency calculation.  Id.  The Texas mandatory-draw statute applies this legal theory by authorizing compelled blood draws only in limited, serious cases.  Hence, this gravity-of-the-crime exigency, combined with the recognized dissipation-of-alcohol exigency, justifies compelled blood draws within the Texas implied-consent framework that sets out a neutral set of narrowly drawn circumstances that guide the police in applying these exigencies in a reasonable manner.

The McNeely decision itself contained positive references to the implied-consent provisions enacted across the country.  Id. at 1566.  The majority opinion also recognized “significant restrictions” states have placed on when an officer may obtain a compelled sample.  Id. at 1566 n. 9.  As previously noted, the Court’s language in no way disapproved of Texas’ carefully tailored implied- consent scheme where only specified and limited situations authorize compelled blood draws.  Id. at 1566, 1567 n. 9.  In fact, nothing in any of the various McNeely opinions signals that any member of the Supreme Court would look unfavorably on implied-consent provisions from any state.  Like Texas, such statutes provide a deliberate, narrow, and reasonable framework that prevents law enforcement from compelling blood draws in the vast majority of routine cases, but also prevents intoxication-offense suspects in the most serious cases from reaping a windfall due to the undeniably evanescent quality of blood alcohol.   
Other Exceptions Should Be Factored Into The Analysis
The Automobile Exception


First set out in Carroll v. United States, 267 U.S. 132 (1925), and later repeated in numerous cases including California v. Carney, 471 U.S. 386 (1985), the automobile exception recognizes a limitation on the constitutional protections afforded vehicles as opposed to structures.  The reduced expectations of privacy that justify the automobile exception derive from the mobility of automobiles and from the “pervasive regulation of vehicles capable of traveling on the public highways.”  Carney, 471 U.S. at 390-92.

When the automobile exception was originally recognized in Carroll, the Supreme Court looked to statutes contemporary with the adoption of the Fourth Amendment that allowed law enforcement officials, without a warrant, “to stop, search, and examine any vehicle, beast or person on which or whom they should suspect [of a violation].”  Carroll, 267 U.S. at 151 (quoting Act of March 3, 1815, 3 Stat. 231, 232) (emphasis added)).  The driver of an automobile in transit is just as mobile as his or her vehicle, just as subject to pervasive licensure and regulation, and historically just as subject to search without warrant as a vehicle.  

Even though the Supreme Court has not yet erected a free-standing driver exception to the warrant requirement coextensive with the automobile exception, the states surely can use the principles that underlie the automobile exception, along with its historical context, which included persons inside the vehicle, in devising a reasonable scheme to address the substantial public interest in ridding the roads of intoxicated drivers.  Implied-consent statutes like the Texas version condition the privilege of driving on the acceptance of a warrantless search under very limited circumstances.

As in Carney, the driving public is on notice of the lessened degree of privacy protection in matters that concern the safety of the roads on which they travel.  They know their cars can be stopped and searched on probable cause alone; likewise, under limited and specified conditions, they know that their blood can be drawn without a warrant on probable cause of DWI.  In both situations, the normal expectation of a warrant yields to safety concerns inherent in a highly regulated and dangerous activity in which a driver freely chooses to engage.  Therefore, any analysis of implied-consent regulatory schemes should include consideration of the principles and historical context underlying the well-established automobile exception.
The “Special Needs” Exception

The Texas implied-consent statutes also incorporate aspects of the theory that underlies the “special needs” exception to the warrant preference.  In Skinner the Supreme Court reasoned that in certain “well-defined circumstances,” warrantless and suspicionless blood draws could occur because of serious safety issues involving railways.  Skinner v. Railway Labor Executives’ Ass’n, 489 U.S. 602, 619 (1989).  The Texas implied-consent scheme also addresses a serious public transportation safety issue while embodying greater protection than Skinner’s framework.

In the Texas scheme, a warrantless blood draw cannot occur unless there has been an arrest based on probable cause.  See Tex. Transp. Code § 724.012(b).  But under Skinner, warrantless blood draws are authorized without suspicion.  Implied-consent also provides further guarantees such as notice of certain rights when being tested, while also involving an undeniable element of exigency.  In situations akin to those in Skinner, highly regulated and tightly controlled activities subject citizens to a higher degree of government scrutiny.  See United States v. Miller, 646 F. 3d 1128, 1132 (8th Cir. 2011) (highly regulated activities put a defendant on notice that the conduct in which he or she is engaging is subjected to a heightened level of governmental scrutiny).  


Driving on public roadways is a highly regulated and controlled activity, and as noted, there are serious safety issues at stake when regulations are not followed.  In light of the “special needs” analytical construct, implied-consent laws are objectively reasonable.  The statutory framework of implied-consent statutes, like the one in Texas, has been devised in a deliberative process coordinating legislators and administrative personnel dedicated to devising a neutral and detached scheme to apply after a suspect becomes the focus of a criminal investigation.  These laws are a keenly objective application of investigative procedures, analogous to police agencies developing objective policies to conduct inventory searches in specified situations.

An essential purpose of a warrant preference is to protect privacy interests by assuring citizens that they will not be searched or seized according to random or arbitrary acts of government agents.  See, e.g., New York v. Burger, 482 U.S. 691, 703 (1987).  In the same way that warrants assure that intrusions are authorized by law and narrowly limited, so does the implied-consent framework.  In Texas the circumstances justifying toxicological testing and the permissible limits of such intrusions are defined narrowly under Chapter 724 of the Transportation Code.  Implied-consent guarantees that compelled blood draws are not random, arbitrary acts by peace officers.  Moreover, the Texas implied-consent statutes detail exactly how and where a specimen may be taken, and who can take the specimen, ensuring the process will occur according to recognized medical procedures in a sanitary setting.  See Tex. Transp. Code §§ 724.016, 724.017.
Consent To Gain A Benefit

The reasonableness of allowing limited compelled blood draws pursuant to irrevocable-consent provisions also rests upon another recognized Fourth Amendment doctrine.  The Supreme Court has long recognized the validity of a waiver of Fourth Amendment rights as a condition for some benefit extended by the State.  Zap v. United States, 328 U.S. 624, 628-30 (1946), vacated on other grounds, 330 U.S. 800 (1947) (the benefit of doing business as a Navy contractor).  The waiver applies even if the suspect protests at the time of the search.  See id. at 627.

In the context of parole and probation, the Supreme Court has likewise held that “acceptance of a clear and unambiguous search condition ‘significantly diminished [the suspect’s] reasonable expectation of privacy,’ . . . [such] that petitioner did not have an expectation of privacy that society would recognize as legitimate.”  Samson v. California, 547 U.S. 843, 852 (2006) (quoting United States v. Knights, 534 U.S. 112, 120 (2001)).  Like a parolee or probationer who accepts certain conditions and waivers of rights, a driver in Texas must accept the waiver of a warrant under narrow circumstances that he or she has triggered by driving on public roads intoxicated.


The Texas statute making consent irrevocable does not apply to all motorists, but only to objectively intoxicated drivers whose impairment causes death, injury, child endangerment, or involves repeated violation of DWI offenses.  Accordingly, there are two components over which the driver has control: (1) the choice to drive a vehicle on Texas roads; and (2) the choice to drive intoxicated.  See, supra, n.4.  Driving is a prime example of a privilege conditioned on a waiver of rights.  
Search Incident To Arrest


Finally, the search-incident-to-arrest exception has been used to justify a warrantless search of an accused’s body.  In Cupp v. Murphy, the Supreme Court upheld the warrantless seizure of samples from underneath the defendant’s fingernails as a search incident to arrest.  Cupp v. Murphy, 412 U.S. 291 (1973).  The officers possessed probable cause to believe the defendant had strangled the victim, and the circumstances involved a potential exigency.  See id. at 294-96 (analogizing the highly evanescent characteristic of the fingernail scrapings to the exigent nature of blood alcohol described in Schmerber); also see Schmerber, 384 U.S. at 770.

In such a search-incident-to-arrest scenario, a peace officer may conduct a full but reasonable search of a person, unlike the scenario often seen where the search focuses on a vehicle.  See, e.g., Arizona v. Gant, 556 U.S. 332, 339 (2009).  There is no limit on the scope of such a search, other than the Fourth Amendment’s core requirement of reasonableness.  See United States v. Edwards, 415 U.S. 800, 803, 809 n.9 (1973).  In intoxication offenses, the nexus between the crime being investigated and the search being sought is beyond dispute.  And the search incident to arrest responds to the need to preserve evidence.
Implied-Consent Statues Are Reasonable
Fourth Amendment Principles Support A Finding Of Reasonableness


As Chief Justice Roberts recognized in his separate McNeely opinion, the Fourth Amendment conveys a warrant preference, not a warrant requirement.  McNeely at 1569-70 (Roberts, C.J., concurring in part and dissenting in part).  Reasonableness has always been the linchpin for the Fourth Amendment, as stated in its plain language.
  See, e.g., Board of Education v. Earls, 536 U.S. 822, 828 (2002); Hulit v. State, 982 S.W.2d 431, 436, 438 (Tex. Crim. App. 1998).  The Texas implied-consent law is a statutory framework devised by a deliberative body that is neutral and detached from any specific case subsequently investigated.  Balancing the circumstances involving a great and “special need” regarding undeniable safety concerns connected to a mobile and highly regulated form of transportation, and the conceded existence of an exigency involving the ongoing destruction of blood-alcohol evidence, imposing a framework whereby consent is implied based upon the privilege of driving on public roadways, is objectively reasonable under the Fourth Amendment.  

The Nature Of The Privacy Interest In Blood

Blood tests are a reasonable, effective means for determining the degree to which a person is under the influence of alcohol.  Schmerber, 384 U.S. at 771.  Moreover, blood testing performed correctly has been described by the Supreme Court as commonplace, routine, and safe.  See, e.g., South Dakota v. Neville, 459 U.S. 553, 563 (1983); Schmerber, 384 U.S. at 771; Breithaupt v. Abram, 352 U.S. 432, 436 (1957). 

As a practical matter, it may be helpful to examine the nature of the invasion of which the Defendant complains.  At the time of the blood draw, the Defendant already had been arrested and therefore cannot complain that the action is interfering with his freedom.  He cannot complain of being subjected to forced surgery or medication, or some risky or painful medical procedure.  He will receive the same pin prick that all patients have come to expect as a routine matter of medical treatment.  The analysis of his blood will not reveal his entire medical condition, but will be limited to testing for intoxicants to confirm or deny that he was driving while intoxicated.  In short, the privacy interest is slight.
Conclusion

In light of the various Fourth Amendment exceptions that provide support for the continued viability of the Texas implied-consent framework, and the minimal intrusion upon a suspect’s privacy, denial of the Defendant’s motion to suppress is warranted.

Alternatively, If The Texas statute Is Unconstitutional, Suppression Not Required

Assuming arguendo, that McNeely rendered Texas’ irrevocable-consent blood draw statute unconstitutional, the evidence need not be excluded under Texas Code of Criminal Procedure article 38.23, the Texas exclusionary statute.
No Suppression Under Federal Rule


It is important to note that under the federal exclusionary rule, a judicially created constitutional protection first announced in Mapp v. Ohio, 367 U.S. 643 (1961), the evidence here would not be excluded.  The Supreme Court has held that where a police officer seizes evidence pursuant to a warrantless search authorized by a statute later held unconstitutional, the evidence is admissible where law enforcement reasonably relied on the statute.  Illinois v. Krull, 480 U.S. 340, 342 (1987); see also Davis v. United States, 131 S. Ct. 2419, 180 L. Ed. 2d 285 (2011).  Although the Texas exclusionary statute does not have a general “good faith” exception, it likewise cannot be used to suppress evidence that was not obtained illegally.

No Suppression Under Texas Statute

Article 38.23 essentially provides that no evidence obtained in violation of law can be admitted against a criminal defendant.  Tex. Code Crim. Proc. art. 38.23(a).  The main purpose of the exclusionary statute is “to deter police activity that could not have reasonably been believed to be lawful by the officers committing the same.”  Brent v. State, 916 S.W.2d 34, 38 (Tex. Crim. App.—Houston [1st Dist.] 1995, pet. ref’d).  Here, that purpose of the statute would not be served by exclusion of the evidence because officers here reasonably acted according to a mandatory statute that, at the time, they reasonably believed to be constitutional.

The Texas Court of Criminal Appeals has stated, “[i]n many respects, the Texas exclusionary rule mirrors the federal one.”  Miles v. State, 241 S.W.3d 28, 32 (Tex. Crim. App. 2007).  While the Texas exclusionary rule is indeed broader than its federal counterpart in that it applies to private citizens as well as police, the legislative purpose of crafting an exclusionary rule with a wider prophylactic net was to address what was, at the time, the “widespread problem of vigilante-type private citizens [acting] in concert with the police conducting illegal searches for whiskey.”  Id. at 34-35 (quoting State v. Johnson, 939 S.W.2d 586, 591 (Tex. Crim. App. 1996)).  Hence, when deciphering article 38.23, the Texas Court of Criminal Appeals has opted to, in every instance, construe the statute according to its plain language and give the terms their “ordinary meaning” unless doing so would lead to absurd results.  See, e.g., Chavez v. State, 9 S.W.3d 817, 819 (Tex. Crim. App. 2000).
The text of article 38.23(a) reads:

No evidence obtained by an officer or other person in violation of any provisions of the Constitution or laws of the State of Texas, or of the Constitution or laws of the United States of America, shall be admitted in evidence against the accused on the trial of any criminal case.

Tex. Code Crim. Proc. art. 38.23(a).


Under the Texas Penal Code:

“Law” means the constitution or a statute of this state or of the United States, a written opinion of a court of record, a municipal ordinance, an order of a county commissioners court, or a rule authorized by and lawfully adopted under a statute.”

Texas Penal Code § 1.07(a)(30).


So the Legislature contemplates that “law” includes not only specific constitutional provisions and statutes, but also the written opinions of the courts.  Id.  But here, at the time the officer obtained the blood evidence, no constitutional provision, statute, or court opinion was in existence that called into question the constitutionality of Section 724.012(b) of the Texas Transportation Code.  In other words, because the blood was drawn before the McNeely rule was handed down, it was, according to a plain reading of the Texas exclusionary statute, not “obtained” in “violation” of any “law,” whether that be a constitutional amendment, a statute, or a court opinion like McNeely.  Accordingly, the Texas exclusionary rule was not triggered in this instance, even if McNeely did render the mandatory blood-draw statute unconstitutional.


Such a reading does not run afoul of the rule of statutory construction that where a statute contains an express exception, like the exception for good-faith reliance on a warrant found in article 38.23(b), its terms must apply in all cases not excepted.  See State v. Daugherty, 931 S.W.2d 268, 270 (Tex. Crim. App. 1996).  The general rule is that when construing a statute, it is ordinarily not permissible to imply an exception, nor may an exception be grafted on a statute by implication merely because there seems to be good reason for doing so.  Id.  But here, rather than “grafting on” an additional exception to the statute, a plain reading of subsection (a) leads to the inescapable conclusion that article 38.23 was never even triggered.
  
An apt analogy can be made to the Texas Court of Criminal Appeals’ reasoning in allowing for the “attenuation of taint” doctrine.  Daugherty, at 270-71.  In allowing for the attenuation of taint doctrine to be permissible under 38.23, the Court of Criminal Appeals held that under the ordinary meaning of the word “obtained” in article 38.23, one could reasonably conclude that in certain circumstances evidence had not been actually “obtained” by some illegality.  Id.  As the Court of Criminal Appeals noted in that instance, the court’s statutory construction allowing for the attenuation doctrine was “based on the express language of Article 38.23, not on blind obedience to United States Supreme Court decisions.”  Id.  Here, an ordinary reading of “obtained” in article 38.23 also allows one to reasonably conclude that the statute contemplates the time the evidence was actually obtained, not some arbitrary date in the future when the statute might be held to be unconstitutional.  And given the ordinary reading of “obtained,” it is clear that law enforcement did not act in violation of any “law” at the time the evidence was obtained.  In fact, the officer in this case followed a statute.  See Tex. Transp. Code § 724.012(b) (“peace officer shall require the taking of a specimen”).  Here, the officer did not obtain the evidence in violation of the law, but because of the law.  

Conclusion

Under the plain and ordinary language of 38.23(a) the evidence here should not be suppressed, even if McNeely rendered Section 724.012(b) unconstitutional.  Any blood draw subsequent to April 17, 2013, the date of the McNeely decision, might be suspect depending on the eventual scope of McNeely, but prior to that date there was no “law” that a police officer could have violated in obtaining evidence that was required by statute. 
Prayer


Because the McNeely decision did not render the Texas statute unconstitutional, and because suppression is not required even if it did, the Defendant’s motion to suppress lacks merit and should be denied.
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�  	Statutory references cited in this brief refer to the current version unless otherwise noted.


�  	Subsection (b) provides:


(b) 	A peace officer shall require the taking of a specimen of the person’s breath or blood under any of the following circumstances if the officer arrests the person for an offense under Chapter 49, Penal Code, involving the operation of a motor vehicle or a watercraft and the person refuses the officer’s request to submit to the taking of a specimen voluntarily:


(1) 	the person was the operator of a motor vehicle or a watercraft involved in an accident that the officer reasonably believes occurred as a result of the offense and, at the time of the arrest, the officer reasonably believes that as a direct result of the accident:


(A) any individual has died or will die;


(B) 	an individual other than the person has suffered serious bodily injury; or


(C) 	an individual other than the person has suffered bodily injury and been transported to a hospital or other medical facility for medical treatment;


(2) 	the offense for which the officer arrests the person is an offense under Section 49.045, Penal Code; or


(3) at the time of the arrest, the officer possesses or receives reliable information from a credible source that the person:


(A) 	has been previously convicted of or placed on community supervision for an offense under Section 49.045, 49.07, or 49.08, Penal Code, or an offense under the laws of another state containing elements substantially similar to the elements of any offense under those sections; or


(B) on two or more occasions, has been previously convicted of or placed on community supervision for an offense under Section 49.04, 49.05, 49.06, or 49.065, Penal Code, or an offense under the laws of another state containing elements substantially similar to the elements of an offense under those sections.


�  	McNeely offered the case of Schmerber v. California, 384 U.S. 757 (1966), as an example of where the totality of the circumstances justified obtaining blood evidence in an intoxication offense without a warrant.  McNeely at 1559-60.  In Schmerber the Court held that because alcohol in the accused’s blood was diminishing, the accused had to be taken to the hospital, and an investigation at the scene had to occur, “it was appropriate for the police to act without a warrant.”  McNeely. at 1560 (quoting Schmerber, 384 U.S. at 770-71). 


�  	Subsection (b)(1) of  724.012 requires mandatory draws when the offense caused death, serious bodily injury, or an injury requiring transport to a medical facility for treatment.  Only subsection (b)(1)(C) involves non-felonious conduct.  Subsection (b)(2) sets out felonious DWI where the intoxicated driver conveyed a child passenger under fifteen years of age.  Subsection (b)(3) encompasses the recidivistic DWI offender who falls into a felony category.  See, generally, Tex. Transp. Code § 724.012(b).


�  	The Fourth Amendment provides:





The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.


�  	Nor does this conclusion run afoul of the Court of Criminal Appeals’ reasoning in Howard v. State, 617 S.W.2d 191, 192-93 (Tex. Crim. App. 1979), in which the court ordered the exclusion of evidence seized incident to an arrest under an unconstitutional vagrancy statute.  In Howard the Court of Criminal Appeals in a 5-4 decision narrowly held that under the Texas exclusionary statute such evidence should be suppressed.  Id. at 192-93.  But Howard is distinguishable from this case on a number of levels.  Most notable, Howard and the cases of its ilk deal with a defendant’s actual arrest under a statute later held unconstitutional, i.e., vague statutes prohibiting vagrancy that give almost total, subjective discretion to law enforcement personnel regarding what constitutes a crime.  Id. at 191.  In Howard, the Court of Criminal Appeals noted that such a law was “flagrantly unconstitutional” due to its vagueness and held that “the evidence seized incident to an arrest under an unconstitutional law is excludable under Texas law.”  Id., at 193.  But nobody here claims that the DWI statutes are unconstitutional.  In other words, the arrest in this case was not made pursuant to an unconstitutional statute or law, and so the holding of Howard does not apply here.  Instead, the mandatory blood draw statute provides a nondiscretionary means of evidence collection in limited DWI cases where the defendant has already been arrested.  When a circumstance in Section 724.012(b) is present, the arresting officer has no discretion, but shall have a blood sample taken.  Thus, the unconstitutional risks that were present in Howard are not present here, and its reasoning does not apply.





