The Official Journal of the

Texas District & County Attorneys Association
Volume 42, Number 2 ¢ March—April 2012

So tell us already! Do we have
to get a warrant or not?

The recent Supreme Court case, United States v. Jones, examines the legality of

police use of a GPS tracking device. Three opinions, two majorities, and an

additional test resulted—and we wade in to explain what it all means.

recent case from the United
States  Supreme Court,
United States v. puumee

Jones," has created quite a .
stir over just exactly what
the case might mean.” At |
issue was the constitu-
tionality of police action
in installing and moni-
toring global positioning
system (GPS) tracking
devices in criminal inves-
tigations. All the justices
agreed that the police
action in Jones constitut-
ed a “search,” but they
did not all agree on what conduct
constituted the “search” and for
what reason.” The case produced
three opinions, two majorities, and
an additional test for determining if
a search has occurred. But no one

on the court addressed what was,
for some, the most pressing ques-
e tion: whether installing or
monitoring a GPS device
B requires probable cause
8 and a warrant.

% The underlying

facts in Jones

The FBI and Washington
D.C. police department
were investigating Antoine
Jones, a nightclub owner,
for narcotics trafficking.*
Among other surveillance
measures, officers attached a GPS
tracking device to the underside of
the Jeep Grand Cherokee that Jones
drove exclusively’ When they
installed the device, it was parked in
a public parking lot in Maryland.
The officers had gotten a search

warrant to install it, but the warrant
authorized installation in D.C., not
Maryland, and it had expired the
day before the device was installed.
For the next 28 days, the device
relayed the Jeep’s location to within
50 to 100 feet, every 10 minutes,
amassing over 2,000 pages of data
about Joness movements. Once,
during the four-week period, the
officers had to replace the device’s
battery, but again, they did so while
it was in a public parking lot. The
data from the tracking device estab-
lished a pattern of movements that
connected Jones to a stash house
concealing 97 kilograms of cocaine
and $850,000 in cash.®

Jones was then indicted for
conspiracy to distribute cocaine,
and he filed a motion to suppress

Continued on page 14




|TDCAF NEWS

It is more blessed to give than to
receive, to serve than to be served

e at the Texas District

g x / and County Attorneys

Foundation know both

of these truths all too

well—that’s what we do!

We give our members what

they need and we serve
them with all our heart!

As we prepare to kick
off our 2012 Annual Cam-
paign, wed like to remind
you, our members, about
some of the things the
Foundation does for you.
In the last four years we've
funded our Train the Trainer seminar
and the Advanced Trial and Appel-
late Advocacy Courses; published the
Domestic Violence Training Manual
and Offense Report Manual and sent
them free to all prosecutor offices;
put on two DWI Summits; spon-
sored last years Intoxication
Manslaughter Course; updated the
TDCAA website; and hired a victim
services director and a senior appel-
late attorney. We even manage to
reimburse folks in your offices who
attend our seminars for part of their
food and hotel expenses. Whew! All
for the good of our members—and,
in turn, your community.

We’re asking for you to return
the favor, to give back to the Founda-
tion so that we can continue to fund
all sorts of endeavors for Texas prose-
cutors and staff. Here’s a peak at
what’s in store for 2012 and beyond:
* free books for attendees at our
Domestic Violence Seminar;
¢ 2 third DWI Summit;

* more specialized training for

prosecutors and investigators; and
* a new endowment account
through our Texas Prosecutors Socie-
ty. The idea is to have
Y funds available in the
| future to provide crit-
ical support to the
association and our
members.

The Foundation is
always at your service,
so please consider giv-
ing so that many oth-
ers can receive. You
will be receiving an
Annual Campaign request in the
mail in the next few weeks; you can
send it back with a donation or log
onto our website, www.tdcaf.org, to
show your support.

Our goal is to have 100-
percent support from every
member of TDCAA. You may
designate your gift for training
or books, make a gift in honor
or in memory of a loved one, or
make an unrestricted gift for
general operations.

1st Annual TDCAF
Investigator Section

Golf Tournament
We would like to invite you to [§
participate in the Texas District [
and County Attorneys Founda- |
tion’s Investigator Board Annu-
al Golf Tournament. It’s Satur-
day, March 24, at The Club at Con-
can in beautiful Concan, Texas
(thats in Uvalde County, not far
from San Antonio). Funds raised
through the tournament will support

the Foundation’s Annual Campaign,
so please join us for a beautiful day
on the links. See www.tdcaf.org for
details, or email vitera@tdcaa.com to
reserve your spot on the golf course.

Another big thanks

to our Investigators

It was a close race this year between
the Investigator and Key Personnel
Sections in the 2011 Annual Cam-
paign Challenge, but the investiga-
tors were victorious yet again! We
treated them to a well-deserved hap-
py hour at TDCAA’s Investigator
School in Galveston in February
(photos below) as a token of our
gratitude for their generosity. Con-

gratulations!

PowerPoint for the

Courtroom
Polish your courtroom presentation

Continued on page 4

The Texas Prosecutor journal



TABLE OF CONTENTS

COVER STORY: So tell us already! Do we have to get a

warrant or not?
By Emily Johnson-Lin, Assistant Criminal District Attorney in Collin
County

2 TDCAF News: It is more blessed to give than to
receive, to serve than to be served
By Jennifer Vitera, TDCAF Development Director in Austin

4 Recent gifts to the Foundation

5 The President’s Column: Reclaiming the moral high
ground
By William Lee Hon, Criminal District Attorney in Polk County

6 Newsworthy

7 Executive Director’s Report: There’s a new sheriff in

town
By Rob Kepple, TDCAA Executive Director in Austin

9 Up On Appeals: Lone Star grand jury selection and
independence, part 2
By John Stride, TDCAA Senior Appellate Attorney

12 Victim Services: Crime Victims’ Rights Week 2012
By Suzanne McDaniel, TDCAA Victim Services Director in Austin

17  Up On Appeals: A year of massaging jury
instructions
By John Stride, TDCAA Senior Appellate Artorney

22 Newsworthy
23  DWI Corner: Not a single blood search warrant

By Zack Wavrusa, Misdemeanor Chief in the County and District
Attorneys Office in Rusk County

27  In the Spotlight: Prosecution runs in these families
By Jana McCown, Assistant District Attorney in Williamson County

31  Newsworthy

BACK COVER: Border Champion Awards

TEXAS DISTRICT & COUNTY ATTORNEYS ASSOCIATION
505 W. 12th St., Ste. 100, Austin, TX 78701 « 512/474-2436 - fax: 512/478-4112 - www.tdcaa.com

2012 Officers Board Representatives Staff
President Lee Hon, Livingston District Attorney Staley Heatly Robert Kepple, Executive Director - W. Clay Abbott,
Chair of the Board  Mike Fouts, Haskell Criminal District Attorney Judge Susan Reed DWIResource Prosecutor - Diane Burch Beckham,
President-Elect David Escamilla, Austin County Attorney Jo Anne Bernal Senior Staff Counsel - Kaylene Braden, Receptionist -
Secretary/Treasurer Rene Pefia, Floresville Assistant Prosecutor Jack Choate William Calem, Director of Operations and Chief

Training Committee Chair Ryan (alvert

Regional Directors

Financial Officer » Shannon Edmonds, Staff Attorney «
Tammy Hall, Financial Officer - Manda Helmick,

Region 1:  Mark Yarbrough, Littlefield CiVi! (ommittee Fhair . Ray Rike Meeting Planner « Suzanne McDaniel, Victim Services
o ’ Legislative Committee Chair Judge Susan Reed Director « John McMillin, Research Attorney « Erik
Region 2:  Jesse Gonzales, Jr., Ft. Stockton . S ) T Jo
Region3:  Clint Griffin. San Angelo TAC Representative Laurie English Nielsen, Training Director - Dayatra Rogers, Assistant
A J & Bemard Am g Ravmondyil NDAA Representative John Bradley Database Manager - Lara Brumen Skidmore, Database
egfon : emar. MMErMan, RAymonavile po deral Liaison Rep. Rene Guerra Manager and Membership Director« Andrew Smith,
Reg?on > Brgtt ngqn, Caniee Investigator Board Chair  Terry Vogel Sales Manager « John Stride, Senior Appellate
Region6:  Micheal Jimerson, Henderson Key Personnel Board Chair  Windy Swearingen ~ Attomey « Jennifer Vitera, Foundation Development
Region 7: Janice Warder, Gainesyille Victim Services Board Chair Cyndi Jahn Director - Sarah Wolf, Communications Director
Region 8:  Sherri Tibbe, San Marcos Sarah Wolf, Editor - Diane Beckham, Senior Staff Counsel

Published bimonthly by TDCAA through legislative appropriation to the Texas Court of Criminal Appeals. Subscriptions are free to Texas prosecutors, investigators, prosecutor office personnel, and other
TDCAA members. Articles not otherwise copyrighted may be reprinted with attribution as follows: “Reprinted from The Texas Prosecutor with permission of the Texas District and County Attorneys

Association.” Views expressed are solely those of the authors. We retain the right to edit material.

TEXAS DISTRICT & COUNTY ATTORNEYS FOUNDATION

505 W. 12th St., Ste. 100 Austin, TX 78701 - 512/474-2436 - fax: 512/478-4112 - www.tdcaf.org

Foundation Board of Trustees

Bobby Bland Russell Hardin, Jr.

Dan Boulware Michael J. Hinton

Kathy Braddock Pete Inman

John Bradley Helen McDaniel Jackson

Thomas L. Bridges
Katherine Cabaniss
Yolanda de Leon
David Escamilla
Knox Fitzpatrick
Bert Graham

Tom Krampitz

Greg Laughlin

Barry Macha

Mindy Montford

The Honorable Susan Reed

Foundation Advisory Committee

D. August Boto The Honorable Gerald Goodwin

Honorable Jim Chapman  Michael J. Guarino KimK. Ogg

A. Troy Cotton Tom Hanna G. Dwayne Pruitt
Ashton Cumberbatch, Jr.  Frank Harmon, Il Daniel Ronan

Norma Davenport Bill Hill Charles A. Rosenthal, Jr.
Dean Robert S. Fertitta The Honorable W.C. Kirkendall Joe Shannon, Jr.

Gerald R. Flatten The Honorable Oliver Kitzman Johnny Sutton

Jack C. Frels James E. “Pete” Laney Carol Vance

The Honorable Larry Gist ~ The Honorable Michael J. McCormick

The Honorable John T. Montford



Continued from page 2

skills while supporting the Founda-

tion by buying the PowerPoint for
the Courtroom CD. It walks

through almost every ele-

ment of PowerPoint, from
creating new slides to
importing and editing
video clips. Its a must-
have for every office, and it’s
only $20! Please visit our web-
site, www.tdcaf.org, to order it. &
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Reclaiming the moral high ground

f you've been following the news

at all here lately, you've no doubt

noticed a lot of discussion in the
media concerning the issue of trans-
parency, or the lack thereof, in prose-
cutors’ offices in Texas and across the
country. Whether it relates to a dis-
cussion of the need for mandatory
“open file” policies, claims of Brady
violations, or prosecutors taking the

Fifth, it that

every time you turn

seems

around some reporter
or editorial board is
suggesting that prose-
cutors are afraid of the
truth.

How did this come
to be? In civil practice,
there’s an old saying
that “a lawyer’s time is
his

Because

stock in trade.”
prosecutors
dont typically charge
by the billable hour for
their time, I would like
to think a slight variation of that say-
ing is more appropriate for us. I
would suggest something along the
lines of: “The truth is a prosecutor’s
stock in trade.”

In a former life, I worked as a
civil lawyer in an insurance defense
law firm, which was frequently
engaged by insurance companies to
provide representation for companies
sued in personal injury claims.
Whether it was a “slip and fall,”
motor vehicle accident, or medical
malpractice case, in the context of
written discovery, almost every
answer to an interrogatory or request
for production of documents began
with something along the lines of,

“Objection. This request is over-

March—-April 2012

broad/calls

conclusion/seeks privileged informa-

for a legal
tion/ seeks information protected by
the attorney-client privilege.” It was
as if we looked for creative ways to
avoid revealing evidence that was
important or potentially harmful to
our side of the case. Of course, the
plaintiff’s lawyers did the same thing
in response to written discovery pro-
pounded by the defense. All
of  this

inevitably resulted in filing

gamesmanship

motions to compel discov-
ery, hearings before the trial
judge, orders compelling
the production of evidence,
requests  for  sanctions
against the other side, and
so on.

Aside from no longer
having to keep a meticulous
ledger of every single
minute I spent during the
work day for billing purpos-
es, one of the most pro-
found differences I noticed in the
practice of law when I became an
assistant district attorney was the lack
of “paper pushing” as it related to dis-
covery. My predecessor in office,
John Holleman, for whom I went to
work in February 1996, had an open-
file policy in effect at the time and
was very supportive of transparency
by the State. Mr. Holleman was a
very experienced prosecutor and trial
attorney and explained to me many
times how an open-file policy could
cure various criminal discovery over-
sights related to Brady or “good faith”
mistakes in the failure to list a trial
witness or a prior conviction in
response to a Rule 404(b) request.

Our district judges knew that our

office had such a policy and routinely
the

defense for inspection. I can recall

made evidence available to

several instances over the years where
Mr. Hollemans open files really
helped us out at trial or on appeal.

In spite of the that policy, one of
the things I noticed during my time
as an assistant was that there were still
several defense attorneys—mostly
from out of town—who persisted in
filing voluminous “boiler plate” dis-
covery motions and tying up our
judges’ time in pretrial hearings on
those motions. I always thought this
was a little silly and a waste of time in
view of the fact that we routinely
gave the defense attorneys access to
all of the information in our files.
When I took office as the elected
criminal district attorney in 2007,
one of my first objectives was to dis-
courage the filing of these boiler-
plate discovery motions. Ken Sparks,
the county and district attorney in
Colorado County, was kind enough
to share a mutual discovery agree-
ment he had been using very effec-
tively, and I adopted Ken’s policy
with a few very minor modifications
for Polk County. One of the things
that Mr. Holleman had not allowed
but that many of our local defense
attorneys had been seeking was an
opportunity to copy our files. When
I adopted Ken’s policy for our county,
the deal I made with defense attor-
neys was that I would allow them to
copy our files in exchange for their
not filing written discovery motions.
We still furnish them a witness list
and extraneous offense notice if they
request one, but I've found that in
most cases, once they've been able to
make a copy of our file, they no

Continued on page 6



Continued from page 5

longer request written notice. The
only exceptions we have to this poli-
cy relate to criminal histories, certain
information pertaining to child vic-
tims or witnesses, or information
by
Almost universally, this policy has

otherwise confidential law.
been well-received by the defense bar
in Polk County.

In view of the recent media
interest in criminal discovery poli-
cies, or lack thereof, I must confess
that it’s kind of hard for me to relate
to the controversy. From the day I
first became a prosecutor, it's been
the policy of the office that I've
worked in to voluntarily share our
information with defense attorneys
and to work with them to address
their various discovery needs. In
short, we try to be transparent, and
they seem to appreciate it. More
importantly, I think they understand
that our open-file and file-copy poli-
cies protect them and any judgment
and sentence from post-conviction
claims and grievances related to inef-
fective assistance of counsel.

As a matter of personal policy, it
is my belief that prosecutors, more
than any other type of lawyer, should
strive for openness and transparency.
Contrary to the claim of Colonel
Nathan Jessep in A Few Good Men
(he’s the character made so famous
by Jack Nicholson) we can and
should be able to “handle the truth.”
The cover of this publication quotes
Article 2.01 of the Texas Code of
Criminal Procedure, stating that “it
shall be the primary duty of all pros-
ecuting attorneys ... not to convict
but to see that justice is done.” Jus-
tice, I submit, in any given case is
based upon all of the facts, good and
bad, as they relate to the particular

case. How can justice ever be
obtained if we aren’t open, honest,
and realistic with ourselves, the
defense, and the trier of fact, about
all of the facts of our case?

Understandably, there are times
in any criminal investigation or pros-
ecution where information should
and must remain confidential.
Before a suspect is developed or
arrested, during juvenile proceed-
ings, and during grand jury proceed-
ings are a few of those situations that
immediately come to mind. But in
most cases there inevitably comes a
time when we need to lay all of our
cards on the table. It causes us as
prosecutors to be realistic about the
strength of our case. It helps defense
attorneys to do their jobs better.
And, at the end of the day, it increas-
es the likelihood of obtaining a just
outcome for that case.

I've heard some prosecutors
argue that our system is an “adversar-
ial” one and, to an extent, I do agree
with that proposition. Both sides in
any criminal case have rules of pro-
cedure and evidence which must be
followed. Aaron Condon, one of my
favorite law professors at Ole Miss,
used to say that the word “objection”
was “a sound you heard in the court-
room when the truth was about to
break out!” With that said, I'm not
sure that it’s right to use procedural
rules and tactics to resist the discov-
ery of evidence or make life more
difficult for the other side, at least as
it relates to revealing the truth. Even-
tually, the truth always comes out
and it does us no good—in fact, it
makes us look bad—to prolong the
inevitable.

Ultimately, we are purveyors of
the truth. We are the ones in the

white hats. We are the seekers of jus-
tice. Being obstructive, being dis-
agreeable, or, heaven forbid, hiding
the truth, is not who we are. When
the media and other critics are com-
ing after us for discovery or Brady
shortcomings, I think it is even that
much more important that we strive
for openness and transparency. In
doing so, we can reclaim the moral
high ground on these issues, increase
the likelihood of a fair and just result
in each case, and ultimately restore

ot " c deneei
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A note about
death notices

Tf Texas Prosecutor journal will
begin accepting information to
publish notices of the deaths of cur-
rent, former, and retired TDCAA
members on a regular basis. Such
notices must come from a Texas
prosecutor’s office, should be fewer
than 500 words, can include a pho-
to, and should be emailed to the edi-
tor at wolf@tdcaa.com for publica-
tion. We would like to share the
news of people’s passings as a cour-
tesy but rely on our members™ help
to do so. Thank you in advance for
your assistance! %

our profession. #

The Texas Prosecutor journal



EXECUTIVE

DIRECTOR’S

REPORT

There’s a new sheriff in town

ove over, Walker, Texas

Ranger. Chuck Norris,

the leg-
endary international
karate  champion
turned action movie
star, will now be
sharing Texas with §
another martial arts §
master, Steven Sea-
gal. The Associated
Press is reporting
that Seagal has been
sworn in as a deputy
sheriff in Hudspeth
County, the sparsely populated bor-
der county just east of El Paso. Hud-
speth County has had its share of
notoriety recently, with a few famous
folks being arrested for drug offenses
at the border checkpoint near the
county seat of Sierra Blanca. Celebri-
ties such as actor Armie Hammer,
rapper Snoop Dogg, and singer
Willie Nelson got to visit the Hud-
speth County Jail when busted for
drugs at the checkpoint.

The AP reports that Seagal will
help train local law enforcement in
martial arts. It is probably a relief to
the district attorney and county
attorney, Jaime Esparza and Kit
Bramblett, respectively, that Seagal
won't be making cases that will
require him to testify in court. Hey,
we've seen his TV show and some of
his 22 B-movies. He may be an aiki-
do master, but I'd be worried about
his performance on the stand.

TDCAA committees

for 2012
Your TDCAA President Lee Hon
(CDA in Polk County) has appoint-

March-April 2012

ed the committees for 2012 (see the

full list in the box below). TDCAA is

a truly member-driven
and the

work of the committees is

organization,

vital to the association.
* The Training and Civil

Committees, for exam-

ple, do the heavy lifting
to design our annual sem-
inars.

e The Editorial Commit-
tee assists Sarah Wolf, our
communications director,
in developing timely and
relevant content for this journal.

advises Diane Beckham, senior staff
counsel and editor of an impressive
library of TDCAA publications, on
the content and topics of publica-
tions.

e The Nominations Committee
works to identify emerging leaders of
the association and folks who should
be recognized for their work with
awards such as the Prosecutor of the
Year, Lone Star Prosecutor, and
Oscar Sherrell awards.

*  The Diversity, Recruitment, and
Retention Committee has the task of
designing training to encourage a

dialogue on racial issues within our

e The Publications Committee
Appellate Ellic Sahualla
Adyvisory Sunshine Stanek
Alan Curry
John Rolater Finance
Lisa McMinn Rene M. Pefa
Martha Warner

James Rosenkild

Diversity, Recruit-
ment, and Reten-
tion

Beverly Armstrong

Jack Choate

Gary Cobb

Efrain De La Fuente
Rebecca Dodds

Keith D. Harris

Kevin S. Harris

Jarvis Parsons

Matthew D. Powell
Julian Ramirez

Jamie Reyna

Kebharu H. Smith

David P. Weeks

Editorial
Deanna L. Belknap
Ben Hoover

Jana McCown
Stacy Miles-Thorpe
David Newell
Susan Piel

Jaime E. Esparza
Randall C. Sims

Nominations
Richard Alpert
Eddie Arredondo
Michael E. Fouts
Rene Guerra
Clifford Herberg
Dan K. Joiner
Becky McPherson
Todd L. Smith
Windy Swearingen

Publications
Alan Curry
Andrea Jacobs
Lindsey Roberts
Charles Orbison
Lisa B. Smith
Todd Smith
Kevin Yeary

Training

Chip Rich

Thomas L. Bridges
Kathy Braddock

Continued on page 8

Ryan Calvert
Rebecca Dodds
Ramon Gallegos
H. Wallace Hatch
Marisela Jacaman
Jo Ann Linzer
Brian Baker
Steven Reis
Daphne Session
Todd Smith
Mark Skurka

Training
Subcommiittee
Bernard Ammerman
Kenda Culpepper
Laurie English
Michael Fouts
Heath Harris

Lee Hon

Brett Ligon

John Neal

Matt Powell

Jack Roady

Joe Shannon Jr.

Bill Turner

Craig Watkins
Edward “Chip” Wilkinson
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profession and to develop initiatives
to raise the visibility of our profes-
sion at law schools and in the com-
munity at large.

e The Appellate Advisory Com-
mittee guides the work of our Senior
Appellate Attorney, John Stride.

¢ The Finance Committee over-
sees the budgeting of TDCAA’s vari-
ous grant funds and fiscal opera-
tions, which continues to get more
complicated as we provide more
services to our members.

2012 Lee has
appointed a Training Subcommittee

Finally, for

on Emerging Issues to help hone
TDCAA training on some of the
topics of particular interest in our
profession today, such as forensic sci-
ence, eyewitness identification,
DNA, and Brady. This committee
will spend some time evaluating the
issues and developing core training
that will assist prosecutors in per-
forming their duty to protect the
public and do justice.

Thanks to all of those who will
put in valuable work this year. If you
have ideas in any of these areas, you
can contact us here at the association
or the committee chairs or members
directly. Got ideas for leadership or
award nominations? The committee
would love to have them. Want to
serve? Just give me or Lee a call!

LEMIT offers draft

eyewitness protocol

Last year, the Texas Legislature
tasked Sam Houston State Universi-
ty’s Law Enforcement Management
Institute of Texas (LEMIT) with
drafting a model eyewitness identifi-
cation policy. The purpose was to
create a model policy that could be
useful to law enforcement agencies,

which must adopt their own eyewit-
ness identification policy by Septem-
ber 1, 2012. The statute governing
this policy is Article 38.20, Texas
Code of Criminal Procedure.

You can review the LEMIT
model policy here: www.lemitonline
.org/publications/ewid.html. In ad-
dition, at that website LEMIT offers
a Frequently Asked Questions page
as a summary of the model policy.
The key elements are a sequential
presentation of photographs and a
blind or “blinded” administration in
which the presenter either does not
know if a suspect’s photo is in the
presentation or the presenter cannot
see or track which photo is presented
to the witness. The policy has sample
SOPs for the administration of pho-
to lineups, live lineups, and show-
ups, along with suggested instruc-
tions to the witnesses. Finally, the
model policy outlines steps that
should be taken to document the
identification procedures used.

Obviously, prosecutors should
meet with their local law enforce-
ment departments this spring to see
what policies they will implement
come September 1. You will need to
know those policies when you pres-
ent an identification in court. Keep
in mind that the failure to adopt a
policy or to follow an adopted policy
will not make an identification inad-
missible, but it will certainly subject
the administrator of the ID proce-
dure to cross-examination concern-
ing ID procedures.

Retirement of the

[43 . »
gentleman judge

Billy John

Edwards on his retirement Decem-
ber 31 from his post as the 259th

Congratulations  to

Judicial District Attorney serving
Jones and Shackelford Counties.
Judge Edwards spent 20 years on the
bench in Taylor County before
returning to his home county as the
district attorney. Judge Edwards rep-
resented the gold standard of judicial
demeanor and continued to impress
folks as the district attorney. Thanks
for your 40 years of service! The
good news is that the governor has
already appointed the new DA for
the 259th, Joe Edd Boaz of Anson.
Joe Edd, an experienced criminal
lawyer, has hit the ground running.

Technology and

police work

If you keep up with the law through
our weekly case summary emails,
you read some excellent commentary
January 27 on the recent Supreme
Court decision of United States v.
Jones. (Read a more in-depth article
on our front cover.)

In Jones, federal agents tracked
the movements of a car registered to
a drug dealers wife with a GPS
device. The agents had a warrant for
some period of time, but much of
the 28 days of tracking was not cov-
ered in the warrant. The district
court allowed evidence produced as a
result of the tracking device when
the car was in a public place, reason-
ing that there is no expectation of
privacy when the car is on the streets.
The appellate court reversed, and in
a 4-1-4 opinion, the Supreme Court
of the United States announced that
the use of the tracking device consti-
tuted a search. As the TDCAA com-
mentary pointed out, you likely
heard a thud after the decision was
issued—a pile of questions landing
on your desk: Do you need a war-
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rant or not for a GPS device? Based
on probable cause or reasonable sus-
picion? Does any of this apply to lap-
tops and cell phones?

As you might recall, it was not
too long ago that the Supreme Court
rebuffed law enforcement’s warrant-
less use of thermal imaging technolo-
gy in investigating a marijuana grow-
ing operation in a residence. (Appar-
ently, with that technology a house
concealing hundreds of growing
lamps will light up like a Christmas
tree.) But that was also declared a
search in Kyllo v. United States, 533
U.S. 27 (2001).

So how many years will it take
for the court to firm up the law on
technology and searches? Once
again, it has validated my theory that
the line between great police work
and unconstitutional conduct is
razor thin.
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Lone Star grand jury selection
and independence, part 2

he previous article in this
two-part series considered
the selection of grand
jurors.! In this article the focus is on
the authority of the grand jury.

Interestingly, England—whence
the American grand
jury system can be
traced going back to the
years preceding the
Magna Carta—aban-
doned grand juries
more than three-quar-
ters of a century ago
and replaced them with
committal proceedings,
basically a  process
whereby if a defendant
pleads “not guilty” and a magistrate
reviews the strength of the prosecu-
tion’s written evidence. Australia,
Canada, and New Zealand also have
abolished grand juries.?

In the U.S.A., only 23 states—
including Texas—and the District of
Columbia require indictment by
grand jury for select offenses. Grand
jury indictment is optional in 25
states and is not used at all in Penn-
sylvania and Connecticut (although
the latter two retain grand juries for
investigating, as do all other states).
Texas, however, is one of few states
that—Tlike the federal government—
has the distinction of charging all
felony offenders by a jury of their
peers.’

In the U.S.A., cynics assert that
the grand jury is simply a prosecu-
tor’s “rubberstamp”: The prosecutor
presents a case and makes a recom-
mendation, which the grand jury
contentedly affirms. Hence that

hackneyed culinary expression that a

prosecutor can indict anything—
including a ham sandwich. No
doubt an overbearing prosecutor can
dominate a grand jury and influence
its decisions, but one who does so,
especially as a matter of course,
denies himself the very
protection the grand jury
affords, performs a gross
disservice to the commu-
nity by stripping the
grand jury of its inde-
pendent role in deter-
mining the propriety of
felony charges, and ren-
ders the grand jurors’
service nugatory.

Today,
unparalleled fondness for “integrity

there is an

units” to provide oversight of the
prosecution’s work. Not to denigrate
their work, which has revealed some
improper convictions, but Texas
already has in place two pre-convic-
tion integrity units—the grand jury
and the petit jury.” Although most
felony offenders never have their cas-
es decided by a petit jury, they do
have their cases evaluated by a grand
jury.®

Pre-conviction integrity unit
A properly constituted and informed
grand jury working within its discre-
tion serves as the first pre-conviction
integrity unit in a felony prosecu-
tion. While those routinely involved
in the legal system, such as law
enforcement, investigate and file cas-
es, and counsel and magistrates serve
to inform and protect defendants’
rights, a grand jury, like its sister, the
petit jury, is the opportunity for
Continued on page 10
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those not directly connected to the
daily business of criminal justice to
temper the adversarial process with
common sense, compassion, non-
technical review, and to bring to bear
their diverse viewpoints. Free of the
clutter of legal niceties but within a
statutory framework, the jurors
determine what they as a body
believe is the proper and just
result—a “true bill” or “no bill.”
Their input not only protects the
innocent and pursues the guilty but
also assists, shields, and guides the
prosecution. By virtue of its role, a
grand jury lends integrity to the
felony offender justice system.

The authority of the grand jury
is, if fully exercised, awesome—espe-
cially in light of the members’ lack of
uniform legal training (which may
be their greatest asset as they are free
from the restraint of technical rules’)
and the powers they wield.

We all know that, traditionally,
grand juries receive information,
investigate, and deliberate.® In Texas,
the express duty of the grand jury is
to review all indictable offenses
whether the information is presented
by a prosecutor or credible person or
learned through its members own
knowledge.” In the usual course of
events, a grand jury hears evidence
presented by a prosecutor. But,
sometimes forgotten because of its
infrequency, a grand jury can pro-
ceed without any input from a regu-
lar prosecutor (though the appoint-
ment of an attorney pro tem is appro-
priate) which permits a grand jury to
“turn the tables” to investigate even
those working within the criminal
justice system, whether those in law
enforcement, a member of the judi-
ciary, court staff, a prosecutor’s staff,
or the prosecutor.

The grand jury vis-a-vis
the trial court

The foreperson of the grand jury, not
the trial judge or the prosecutor, pre-
sides over and conducts the jury’s
proceedings." The foreperson can
issue summons or attachment for
any witness presiding in the county
and can do so without the involve-
ment of a prosecutor,” although, of
course, if a subpoena is challenged
the trial court will adjudicate its pro-
priety. Also, a grand jury requires the
court’s imprimatur to subpoena wit-
nesses outside of its county.”
Although a grand jury can consider
incompetent evidence, it cannot vio-
late privileges established by consti-
tutions, statutes, or common law—
for example, compelling a person to
testify in violation of his Fifth
Amendment right not to testify
(unless adequate immunity is grant-
ed)." So, if a witness refuses to testify
or produce subpoenaed documents,
the grand jury must seek recourse
from the trial judge.”

A grand jury that recommends
charges as well as investigates—both
in conjunction with the prosecution
and independently—must have sub-
stantial powers. As the Supreme
Court of the United States opined a

quarter-century ago:

[B]road powers are necessary to
permit the grand jury to carry out
both parts of its dual function
[determining if there is probable
cause to believe a crime has been
committed and protecting citizens
against unfounded criminal prose-
cutions.] Without thorough and
effective investigation, the grand
jury would be unable either to fer-
ret out crimes deserving of prose-
cution, or to screen out charges
not warranting prosecution.'¢

And much of the grand jury’s power

devolves from the trial court. Thus, a
grand jury “remains an appendage of
the court” and “may depend in large
part on the enforcement powers of
the court.”” This relationship with
the trial court provides the grand
jury with its teeth and usually keeps
grand juries operating within the
bounds of the law.

A trial court’s relationship with
its grand jury, under either the key-
man or random selection system, is a
tight one. A grand jury is “very con-
nected” to its appointing court, as
the court exercises supervisory power
... whether by impaneling, reassem-
bling, qualifying, quashing subpoe-
nas, or aiding investigation.”* Nev-
ertheless, the grand jury is of a “sepa-
and

because, although it may seek advice

rate independent  nature”
from the court, it deliberates alone
and in secret.” So theoretically, if not
always practically, even a trial court
has a limited ability to control a

grand jury.”

The grand jury vis-a-vis
the prosecutor

When interacting with grand jurors,
a prosecutor really plays two roles.”
First, the prosecutor has a limited
right to appear before the grand jury.
The prosecutor is “entitled” to
appear to inform the grand jury of
offenses. In this role, the prosecutor
may examine witnesses; advise on
questioning; issue summons, sub-
poenas, or attachments; but shall
prepare indictments listing the wit-
ness’s names.” The prosecutor does
not attend or participate in the
grand jury’s deliberations.” The
prosecutor also does not take part in
presenting the signed indictments to
the trial court or clerk—that is the
foreperson’s responsibility.**
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Second, the prosecutor appears
in an advisory capacity. In fact, the
prosecutor assists the grand jury at
its pleasure. The grand jurors may
seek advice from the prosecutor on
“any matter of law” or on “any ques-
tion” concerning “the proper dis-
charge of their duties.”” But the
grand jury can turn to the appoint-
ing court instead. Indeed, grand
jurors can seek advice from the court
“touching any matter before them,”
so long as they do not reveal the par-
ticular accusation before them.” On
its face, then, the topics on which a
trial court may advise are much
broader than that of the prosecutor.
Also, there is no statutory authority
for a prosecutor to rein in a grand
jury—although communicating any
problem to the appointing trial
judge should suffice with a coopera-
tive judge.

A prosecutor, then, should have
more of an advisory than supervisory
role with a grand jury. As one appel-
late court has opined, a prosecutor is
merely a “servant of the grand
jur},.”27

Secrecy
An almost mystical aura pervades
grand jury proceedings because they
are shrouded in secrecy—the unini-
tiated may even suspect something
like the practice of witchcraft.
Indeed, in these days of open gov-
ernment and demands for full dis-
closure of the prosecution’s files, this
veil provides fertile grounds for con-
spiracy theorists. But the “covert”
operations of the grand jury are also
essential to its authority.

The maintenance of the grand
jury’s secrecy promotes its dual func-
tion by 1) concealing the identity of
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witnesses who would otherwise not
come forward to testify, 2) prevent-
ing retribution to witnesses for full
and frank testimony, 3) denying
notice to those who might flee or
influence witnesses, and 4) allowing
those accused but exonerated free-
dom from public ridicule.”® There-
fore, when not abused, secrecy fur-
thers both the protection of the
innocent and the pursuit of the
guilty.”

Conclusion

A wisely selected and properly
advised grand jury—one cognizant
of its responsibility and authority—
does not operate recklessly and is no
mere vessel of the prosecution or the
trial court. Rather, it is a free-think-
ing, impartial body with the tools to
investigate anyone in its jurisdiction,
exercise sound group discretion, and
fairly recommend felony charges or

not. As their oath, in part, states:

You shall present no person from
envy, hatred, or malice, neither
shall you leave any person unpre-
sented for love, fear, favor, affec-
tion, or hope of reward, but you
shall present things truly as they
come to your knowledge, accord-
ing to the best of your understand-
ing, so help you God.*

If a grand jury is to serve as an effec-
tive filter—or if you prefer, felony
pre-conviction integrity unit—in
our criminal justice system, it must
remain largely autonomous. As
“Texas courts have long described ...
[a grand jury should be] a separate
tribunal, independent of the control
of judges and prosecutors.”' A Texas
grand jury should be both a shield
and a sword—investigating and pre-
senting—to protect the innocent

and pursue the guilty. %
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Crime Victims’ Rights Week 2012

he 2012 National Crime

Victims'  Rights ~ Week

(NCVRW) Resource Guide
is available at http://ove.ngjrs.gov/
ncvrw2012/index.heml.
It contains everything
you need to host and
promote NCVRW in
your community,
including posters, cam-
era-ready artwork, web
ads, and a Spanish ver-
sion. NCVRW will be
observed April 22-28,
2012; “Extending the
Vision: Reaching Every
Victim” is the theme.
Please send us articles and captioned
pictures on activities in your commu-
nity.

Your suggestions needed

It was great to see old friends and
meet new ones at our Annual Crimi-
nal & Civil Law Update in Corpus
and our KP/VAC training in Hous-
ton. Thank you all for your contribu-
tions and enthusiasm! Our interac-
tive sessions were terrific largely due
to your willingness to share frustra-
tions and solutions with your col-
leagues.

We are in the midst of planning
this year’s seminars and need your
suggestions again. Let us know the
topics that interest and inspire you.
Many of you mentioned that you
would appreciate hearing about a
case study from a prosecutor and
VAC on how they worked as a team
from grand jury through post-adjudi-
cation. Please let me know if you
would like to share your experience.
You can also contact your regional
board director: Chair: Cyndi Jahn,

Bexar County Criminal District

Attorney’s Office, cjahn@bexar.org;
Region 1: Laney Dickey, Lamb
County & District Attorney’s Office,
laneydickey@nts-online.net; Region
2: Kara Welch, Midland
County District Attor-

ney’s Office,
Kara_Welch@co .mid-
land.tx.us; Region 3:

Kathy Dixon, 33rd and
424th Judicial Districts’
Office, vicser3@ burnet-
countytexas.org; Region
4: Christine Segovia, Bee
County Attorney’s
Office, Chris-
tinasegovia@hotmail
.com; Region 5: Nancy Ghigna,
Montgomery County District Attor-
Office,
Region 6: Jalayne

ney’s Nancy.Ghigna
@mctx.org;
Robinson, Wood County District
Office,

.wood.tx.us; Region 7: Blanca Burci-

Attorney’s jrobinson@co
aga, Tarrant County Criminal Dis-
trict Attorney’s Office, beburciaga
@tarrantcounty.com; Region 8: Jill
McAfee, Bell County District Attor-
ney’s Office, Jill. McAfee@co.bell.tx

.us.

Free technology and

stalking resources

The Use of Technology to Stalk
Online Course is a new resource pro-
duced by the Stalking Resource Cen-
ter of the National Center for Vic-
tims of Crime with funding from the
Office for Victims of Crime at the
U.S. Department of Justice. The pur-
pose of this self-paced, interactive
online training is to increase the abil-
ity of criminal justice professionals
and victim service providers to recog-
nize how stalkers use technology and,
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ultimately, enhance their ability to
work with victims of stalking. The
course begins with an introduction to
the concept of stalking and then
moves on to share how technology is
used to stalk. Each technology mod-
ule includes information on docu-
menting evidence and investigation
and considerations for victim safety.
The course concludes with a discus-
sion on how stalking affects victims
and resources for additional informa-
tion and assistance. Visit www
.tech2stalk.com for more informa-
tion and to register.

The Use of Technology to Stalk
training video and discussion guide is
another free resource produced by
the Stalking Resource Center of the
National Center for Victims of
Crime with funding from the U.S.
Department of Justice Office for Vic-
tims of Crime. This 15-minute video
is designed to enhance awareness
among professionals working with
stalking victims and offenders of how
stalkers use a vast array of technolo-
gies today. The video provides an
overview of the most common forms
of technology used by stalkers, victim
testimony, and commentary from
professionals on considerations for
working with victims. The short for-
mat of the training video makes it
ideal for situations in which time for
training is short, such as law enforce-
ment roll-call trainings or victim
advocate training. To request a free
copy, the Stalking

Resource Center website at www

please visit

.ncve.org/src.

Restitution toolkit
The National Center for Victims of
Crime (NCVC) has e-published the

final two sections of its Restitution
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Toolkit (featured in a fall 2011
MMM). You can now download the
complete Toolkit at www.ncvc.org/
ncve/main.aspx?dbID=DB_Mak-
ingRestitutionReal171. I cant tell
you how many times, when I worked
at the Attorney General’s Office, I
answered a desperate call from crime
victims trying to find out if they had
been awarded restitution. Somehow
the victim had gotten all the way
through sentencing without hearing
from the probation office or prosecu-
tor that restitution had been ordered.
NCVC has samples of brochures for
victims about restitution that are
especially useful and can be adapted
for your office: www.ncvc.org/neve/
main.aspx?dbID=DB_ToolkitRe-
sources412#SelfHelp.

A Texas Victim Assistance

Timeline, Part [
The Crime Victim Rights Week
Guide published by the Office for
Victims of Crime contains a timeline
for national milestones in victim
assistance. It is often helpful to review
the history of victim rights especially
when financial and legislative issues
are at stake. It is always interesting to
note that the issue transcends politics
with early champions like the liberal
Ralph Yarborough and the conserva-
tive Ronald Reagan. We are in the
process of updating our timeline for
Texas events. Your input is wel-
comed. Thank you to Barry Macha,
former Criminal District Attorney in
Wichita County, for his.

1965 U.S. Ralph
Yarborough of Texas introduces the

Senator

first federal crime victims’ compensa-
tion bill in Congress (S.2155).

1977  Harris County District
Attorney Carol Vance establishes the

first victims’ assistance program in a
Texas prosecutor’s office. Suzanne
McDaniel is the program director.

1977 Texas becomes one of
the first states to pass legislation
requiring law enforcement to pay for
forensic sexual assault exams.

1979 The Texas Crime Vic-
tims’ Compensation Act establishes a
fund to compensate victims of vio-
lent crime for their crime-related
financial losses, to be administered by
the Texas Industrial Accident Board.

The Texas Legislature also passes
HB 1075, the first bill to provide
protection and temporary shelter in a
family-oriented environment for vic-
tims of domestic violence and their
families until the victims may be
properly assisted through counseling,
medical care, legal assistance, and
other aid. The act requires the Texas
Department of Human Resources to
contract for services with a maximum
of 12 centers that provide shelter and
services to victims of family violence
with a maximum contract payment
0f $50,000 a year for each center. The
act also amends the Family Code by
adding Title 4 (Protection of the
Family) and Chapter 71 (Protective
Orders).

1980 The Texas Crime Vic-
tims Compensation Program is
established on January 1 with rev-
enues collected from court costs. A
total of 1,060 claims were filed the
first year and only $417,000 paid in
reimbursements. It becomes apparent
to administrators that insufficient
funds are available and a waiting list
for awards is established on Decem-
ber 1.

See the next issue for a continua-
tion of the timeline! #

13



14

Continued from the front cover

So tell us already! Do we have to get a warrant or not? (contd)

the GPS data. The trial judge ruled
that Jones enjoyed the reasonable
expectation of privacy only while the
Jeep was parked in his attached
garage, not while it was moving on
public streets where it could be
viewed by all. Consequently, the trial
judge suppressed only the data show-
ing the vehicle was in his garage. The
remaining GPS data helped convict
Jones, and he was given a life sen-
tence. The D.C. Circuit Court of
Appeals reversed the conviction, and
the Supreme Court affirmed that
decision.” The entire court agreed
that the action police took to get the
GPS data constituted a “search,” but
the justices disagreed over precisely
what conduct constituted the search
and why.®

The majority’s concern

For the five justices in the majority
authored by Justice Scalia, what mat-
tered most was that police trespassed
onto Joness Jeep to monitor his
movements.’ Their decision breathed
new life into a test that most people
believed had been discarded: that law

enforcement’s physical intrusion
onto property rights to find informa-
tion (here, a trespass onto Joness
Jeep) constitutes a “search.”*

Not all observations by the
police are “searches” that trigger
Fourth Amendment concern. Offi-
cers can walk or drive down the street
looking for criminal activity and view
what is exposed to the public without
implicating the Fourth Amendment.
But the Supreme Court has vacillated
on what more is needed to establish a
“search” under the Fourth Amend-
ment. At one time, the definition of a

search turned on whether police tres-

passed onto the defendant’s property
rights to gather
Famously, in 1928, in Olmstead v.
United States, the Supreme Court
held that a wiretap was not a search

information."

when it tapped into phone wires on
the street instead of at the defendant’s
house or on his property.”? Because
no trespass occurred, there was no
Fourth Amendment search. But 40
years later, the court reversed itself in
Katz v. United States and found that a
microphone taped to the outside of a
public phone booth violated the
Fourth Amendment, even though
there was no violation of the defen-
dant’s property rights."

Post-Katz cases adopted the
analysis of the concurrence in Katz,

which found a

because the police action violated a

search occurred

“reasonable expectation of privacy.”"
Until Jones, nearly everyone under-
stood that Katz replaced the old com-
mon-law trespass test with the newer
reasonable-expectation-of-privacy
test.

Scalia’s majority changes that. He
reasons that physical intrusion onto
Jones’s Jeep with the aim of collecting
information would have been consid-
ered a “search” at the time the Fourth
Amendment was adopted.” The text
of the amendment, Scalia explained,
was concerned with maintaining the
integrity of particular property.”® It
reads: “/t/he right of the people 70 be
secure in their persons, houses, papers,
and effects, against unreasonable
searches and seizures, shall not be
violated” (my italics).” Without
overruling any prior cases, Scalia
declares that the common-law tres-
passory test had existed alongside
Katz all along." He distinguishes the

post-Katz cases suggesting otherwise
or adds them into the new formula-
tion of the test for a “search.” Oliver
v. United States, for example, had
held that a search onto the defen-
dant’s open field, even though a tres-
pass at common-law, was still not a
“search.” To account for Oliver in
the common-law trespassory test, the
majority adds the requirement that
the government intrusion or trespass
must involve one of the protected
Fourth
houses,

areas enumerated in the

Amendment  (persons,
papers, and effects).”’ So, as the
majority has now formulated a new
test. To be a search, there must be:

1) either:

a) a common-law trespass
onto the person, house, papers, or
effects, or

b) an invasion of a subjective
expectation of privacy that society
recognizes as reasonable (Katz), plus

2) an attempt to find something
or to obtain information.?

Jones is sure to be credited for this
newly articulated black letter law.
Also, after Jones, there are sure to be
more debates over whether certain
police conduct constitutes a “tres-
pass” at common law. In applying the
test to the facts in jonmes, Scalia and
the four other justices who joined
him (Chief Justice Roberts and Jus-

tices Kennedy, Thomas, and
Sotomayor) found that the officers’
installation and use of the GPS track-
ing device was a common-law tres-
pass onto one of the protected areas
enumerated in the Fourth Amend-
ment (an “effect”) to obtain informa-
tion.” Consequently, a search
occurred. Scalia’s opinion did not

address whether it was also a search
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under the Karz reasonable-expecta-
tion-of-privacy analysis.”> And the
opinion did not address the larger
question of whether installation and
monitoring of a GPS tracking device
required probable cause and a war-
rant.

The concurrence’s

concern
The four members concurring in the
judgment, led by Justice Alito,
would have kept Kazz as the sole test
for determining what is a search.”
Unlike the majority, these justices
were not concerned with the installa-
tion of the GPS tracking device. The
trespass onto the Jeep was “relatively
minor,” even trivial.”’ What mat-
tered to these four Justices was the
use of a GPS tracking device and the
length of monitoring. Analyzing the
issue under Kazz, they decided that
somewhere in the 28 days of track-
ing every movement Jones made in
his Jeep, his reasonable expectation
of privacy was violated.” They con-
cluded that for most offenses, longer
term GPS monitoring (beyond what
officers would have been able to
gather manually from visual surveil-
lance) violates privacy expectations.”
But these concurring Justices (Jus-
tices Alito, Ginsburg, Breyer, and
Kagan) also determined that “rela-
tively short-term monitoring of a
movements

person’s on public

streets” was permissible under Kazz.*

Sotomayor’s creation of a

second majority

Justice Sotomayor signed onto
Scalia’s opinion, the majority deci-
sion holding that a common-law

trespass (even without a reasonable

March-April 2012

expectation of privacy) can consti-
tute a search. But she also wrote a
separate concurrence of her own,
announcing her views of the case
under the Karz analysis. She predict-
ed that in future cases, law enforce-
ment would likely be able to moni-
tor GPS devices without actually
physically intruding on the defen-
dants property, and in such cases,
Scalia’s resolution of the issue would
not provide any guidance.’ In those
cases, everything would turn on the
Katz analysis. To guide those cases,
Sotomayor announced her agree-
ment with the Alito concurrence
that “longer term GPS monitoring
in investigations of most offenses
impinges on expectations of priva-
cy.”® With her vote, Sotomayor
formed a second majority holding in
Jones that long-term monitoring
constitutes a “search” under the Kazz
analysis—regardless of whether offi-
cers trespassed on the defendant’s
property to obtain the GPS data.
Sotomayor also had concern about
short-term monitoring, but she was
the only justice to voice her opinion
in that direction.*

So is a warrant required?

None of the opinions in Jjones
addresses whether a warrant was
required. The two majority hold-
ings—that long-term monitoring or
installation followed by monitoring
constitutes a search—answer only
whether the Fourth Amendment is
implicated. Warrants are generally
required for a search not to be an
“unreasonable search,” but there are
notable exceptions. The United
States argued that there should be an
exception in Jones, but the Supreme
Court refused to consider the argu-

ment because the government had
not argued it in the court of
appeals.”” And the law prohibits par-
ties from laying behind the log and
waiting until a lower court has
already ruled on an issue before
advancing a new argument. So that
issue was left for a future case.

Jones takes no position on
whether a warrant is required. At the
same time, the safest approach is
surely to seek a warrant. A search
conducted without a warrant is per se
unreasonable, subject only to a few
specific, established, and well-delin-
eated exceptions, and there is no
currently recognized exception that
expressly allows the installation of a
GPS device without a warrant. The
automobile exception permits war-
rantless searches of vehicles but has
historically required probable cause
to believe officers will find contra-
band or evidence within the vehicle
itself.”” Further, in Texas, state law
already requires an order from a dis-
trict judge before installing a GPS
tracking device, though the order
requires only reasonable suspicion,
not the probable cause that would be
required with a warrant.*

But sometimes, GPS is needed
to gather the probable cause required
for a warrant. In such cases, our best
argument” that a warrant is not
required arises when officers do not
have to install a tracking device and
can merely monitor an already exist-
ing device or obtain data from GPS-
enabled smartphones or vehicles
with On-Star on a short-term basis.
Although no opinion expressly
waives the requirement of a warrant
for short-term monitoring, the
alignment of the justices in jones sug-
gests that the current court would

Continued on page 16
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likely vote that way. Alito and the
three justices who joined him decid-
ed that, under Kutzz, short-term
monitoring of a GPS device does not
constitute a search. When the tres-
pass is taken out of the equation,
Scalia’s majority holds that Kazz con-
trols. Only one of the justices from
Scalia’s majority (other than Justice
Sotomayor) would need convincing
that short-term monitoring was not
a search under Katz (or that an
exception to the warrant require-
ment should apply). Then Alito’s
four-judge concurrence would con-
stitute a majority.

In such a case, a lot turns on the
difference between short- and long-
term monitoring. Justice Alito did
not indicate where the line will be
drawn. He suggests only that long-
term monitoring for most offenses
violates expectations of privacy—in
part, because society does not expect
law enforcement to monitor and cat-
alogue every movement of a vehicle
for weeks on end.” So the length of
time that the police would surrepti-
tiously follow a car or person itself
may provide a guide for how long
police could monitor GPS data with-
out a warrant. But as Alito counsels,
“where uncertainty exists with
respect to whether a certain period of
GPS surveillance is long enough to
constitute a Fourth Amendment
search, the police may always seck a
warrant.”*

Where we cannot seek a war-
rant, the State still has several good
arguments that reversal is not war-
ranted—either through an exception
to the warrant requirement or a rule
that the exclusionary rule is not the
proper remedy for the failure to
obtain one. Remember to advance

the alternative arguments at every
level, and—who knows?—maybe
one day we'll get a clear answer.
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A year of massaging jury instructions

ver the last 12 months, the
Court of Criminal Appeals
has enlightened us more on
jury instructions. In one week alone,
four of its decisions addressed the
subject. Given the State Bar’s recent
release of its third volume of the
Texas Criminal Pattern Jury Charges

(adding  proposed
instructions on
homicide,  kidnap-

ping, sexual offenses,
assaultive  offenses,
robbery, party liabili-
ty, and

intent), it also seems

transferred

an appropriate time
to consolidate the
court’s musings. Less-
er-included offenses

have dominated the decisions with
five opinions, but further opinions
have been forthcoming on jury una-
nimity, comments on the weight of
the evidence, self-defense, medical-
care defense, DWI, Health and Safe-
ty Code penalty groups, the hypo-
thetically correct jury charge, and
charge harm analysis.

Lesser-included offenses
That lesser-included offenses are the
most frequently reviewed criminal
jury instruction topic—probably
each year—indicates they have trou-
bling aspects. During the heat of trial
in our adversarial system, decisions
may be rushed, perceptions too nar-
rowed, or the law confusing. So,
assuming that you do not want to
retry a case for jury charge error, the
submission of lesser-included offens-
es is often the better practice if in
doubt about their applicability.

Even a little evidence from any
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source will support a lesser-included
offense. As the Court of Criminal
Appeals has repeatedly stated:

[T]here must be some evidence
directly germane to the lesser-
included offense for the finder of
fact to consider before an instruc-
tion on a lesser-included offense is
warranted. We consider all of the
evidence admitted at trial,
not just the evidence pre-
sented by the defendant
The evidence must establish
that the

offense is a valid, rational

lesser-included

alternative to the charged
Anything more
than a scintilla of evidence is
sufficient to entitle a defen-
dant to a lesser charge.

offense.

However, we may not con-
sider [t]he credibility of the
evidence and whether it
conflicts with other evidence or is
controverted.'

Goad, a burglary of a habitation
in which the trial court denied the
defendant’s request for a lesser-
included offense of criminal trespass,
reminds that the victim’s testimony
also can provide the necessary evi-
dence—in this case, the defendant’s
lack of intent to commit burglary
because, on being interrupted at the
crime scene by the victim, he told the
victim that he was looking for his
dog. Further, for those of us who
may have become a trifle cynical
about suspects’ statements relating to
their involvement in an offense, even
the rank implausibility of the evi-
dence is insufficient reason to deny
an instruction on a lesser-included
offense. Thus, the trial court should
have given the requested instruction.

If the evidence shows that a
charged offense is divisible, submit
a lesser-included offense. In consid-

ering the application of a lesser-
included offense, beware of eviden-
tiary twists. A hiatus in the chain of
events may carve up an action
charged as a single ongoing crime
into more than one offense. In
Sweed, after stealing a nail gun from
a work site, the defendant was chased
by members of the construction crew
whereupon  he  entered an
apartment.” Minutes later, he left the
residence without the nail gun and in
a change of clothes. He then briefly
visited with a group of people. After-
wards, he encountered some of the
construction crew again, at which
point he drew a knife.

Sweed was charged with aggra-
vated robbery but requested a lesser-
included offense of theft. He did not
dispute that he had committed theft;
rather, the only issue was whether he
pulled the knife during or in imme-
diate flight after committing the
theft. The Court
Appeals held that, because of the
interval between the theft and the
assault, a jury could have rationally

of Criminal

interpreted the evidence so as to
believe that the defendant was no
longer fleeing from the theft when he
pulled the knife. Accordingly, the tri-
al court should have submitted the
lesser-included offense.
Lesser-included offenses of con-
tinuous sexual abuse obtain parity.
As expected, the most useful novel
offense of continuous sexual abuse
has had to overcome numerous
(mostly constitutional) challenges on
appeal. In Soliz, it overcame another
claim, this time in the context of less-
er-included offenses.’ The case teach-
es that the lesser-included offense

analysis for continuous sexual abuse
Continued on page 18
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is the same as with other offenses—
there is no additional step for the
jury to determine whether a submit-
ted lesser offense is in fact a lesser-
included offense.

Justifications
Submitting instructions on justifica-
tions for crimes can render the pro-
priety of giving lesser-included
offenses tricky. Alonzo is a case in
point.*
Self-defense
included offense alleging reckless-

and a lesser-
ness. Following a prison fight, Alon-
zo’s indictment charged one count of
murder and a second, irrelevant
count. Under the murder count, the
trial court also submitted the lesser-
included offenses of manslaughter
and aggravated assault with a further
instruction to acquit the defendant if
the jury found that the defendant
had acted in self-defense. In response
to jury notes, however, the trial court
advised that self-defense did not
apply to aggravated assault if the jury
found the defendant acted recklessly
and did not apply to manslaughter.
The intermediate court decided
that (a) by acquitting the defendant
of murder the jury had necessarily
found he had not committed the act
intentionally and knowingly, and (b)
manslaughter requires recklessness;
therefore, to allow self-defense for
manslaughter would be inconsistent
because a person cannot simultane-
ously act intentionally and recklessly.
The Court of Criminal Appeals dis-
agreed. It ruled that, although a per-
son cannot act recklessly and in self-
defense, the defendant asserted his
actions were justified and not inten-
tional or reckless. Moreover, nothing
in the Penal Code restricts self-

defense to acts committed intention-
ally or knowingly. Finally, a defen-
dant does not have to intend the
death of an attacker to be justified in
using deadly force in self-defense.

Instructions on the duty to
retreat. The law on self-defense has
changed and, if for the better, it is
hard to comprehend how, given the
convoluted statutory mess the legis-
lature has left for practitioners to
cope with. Unfortunately, though
not its fault, the court’s opinion in
Morales addressing the law doesn’t
really assist in picking a passage
through the maze.’

After the amended law on self-
defense became effective in Septem-
ber 2007, the defendant killed
another during a fight. The murder
trial testimony was conflicting and
the jury charge contained instruc-
tions on defense of a third person—
incorporating instructions on self-
defense and the duty ro retrear. Of
course, the duty to retreat was a
requirement of the former self-
statute but,
amended statute, was replaced by

defense under the
provisions allowing a jury to pre-
sume when deadly force was reason-
able and explaining when a person
does not have to retreat. The inclu-
sion of the duty to retreat in this
charge, the court held, was not
authorized by statute and constitut-
ed an improper comment on the
weight of the evidence. Nevertheless,
while a jury instruction on the duty
to retreat may not be submitted, as
with instructions on diminished
capacity and inferring intent from
words and actions, the parties can
argue about the issue if raised by the
evidence.®

Maybe the current statute will

not be the last word on self-defense.
We can hope, right?

Medical-care defense. The med-
ical-care defense of Penal Code
§22.021(d) does not arise often, but
a closely divided court reached it in
Cornet.

In a pretrial statement and dur-
ing his testimony, the defendant
related that he had examined his 8-
year-old step-daughter’s genitals and
anus by spreading and touching
them after she told him that her
brothers had sexually assaulted her.
He explained that he was looking for
evidence of sexual contact, swelling,
scarring, or injury. The jury charge
instructed the jury on aggravated
sexual assault committed by the
defendant digitally penetrating his
step-daughter’s genitals and orally
contacting her anus. The trial court,
understanding that the medical-care
defense was limited to use by
licensed  medical  professionals,
denied a defensive instruction. The
intermediate court, holding that
there was no evidence that the defen-
dant had admitted the offense and
that the medical-care defense was
not meant to apply where the parent
was untrained, affirmed.

But the
Appeals overrode the lower courts. It
held that the defense is available to
non-medical professionals who con-

Court of Criminal

duct mere medical inspections, the
doctrine of a confession and avoid-
ance applies, and the defense was
triggered by the particular facts of
the case; thus, the trial court wrongly
denied the defensive instruction.
Readers should understand that suf-
ficient “confession” has occurred “if
the defendant can point to defensive
evidence, originating in his own
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statements, such that a trier of fact
could reasonably infer that each ele-
ment of the offense has been satis-
fied.” Because an inference will suf-
fice, this is not a high threshold to

obtain the defense.

Jury unanimity

If lesser-included offenses have been
troubling, jury unanimity has been
bewildering. Generally, in reaching a
verdict, a jury must unanimously
agree about the occurrence of a sin-
gle criminal offense, but it need not
be unanimous about the specific
manner and means of how that
offense was committed. But as Judge
Cochran reminds us in Young, what
seems clear actually requires ongoing
refinement.®

Using the definitions for culpa-
ble mental states. The current need
for elucidation springs largely from
the dearth of caselaw deciding
whether a crime is a “result of con-
duct,” “nature of conduct,” or “cir-
cumstances surrounding conduct”
offense—something that is deter-
mined by looking at the gravamen of
a particular offense. But in Young,
the court has now categorically
instructed us that with:

1) “result of conduct” offenses,
the jury must be unanimous about
the specific result required by the
statute;

2) “nature of conduct” crimes,
the jury must be unanimous about
the specific criminal act; and

3) “circumstances surrounding
the conduct” offenses, unanimity is
required about the existence of the
particular circumstance that makes
the otherwise innocent act criminal.

Accordingly, where a registered
sex offender failed to report and the
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single count indictment included
two paragraphs, one alleging the fail-
ure to report before the defendant
changed residence and the other
alleging that the defendant failed to
report after he moved, the statute
created a “circumstances surround-
ing the conduct” offense, i.c., the
failure to report (whether before or
after moving). And because the
defendant was charged with a single
offense committed by two alterna-
tive manner and means, jury una-
nimity was not required on whether
the defendant failed to report before
or after the move or both.

Understanding ~ when  the
requirement of unanimity can be
violated. Three months after Young
and without a single reference to it,
the court issued its unanimous deci-
sion in Cosio.’ In this case involving
proof of multiple sex acts that could
have satisfied the fewer charged
offenses, the court told us that non-
unanimity may result in three situa-
tions when the jury charge fails to
properly instruct the jury, based on
the indicted offense(s) and specific
evidence in the case. Non-unanimity
may occur when the State:

1) presents evidence demon-
strating the repetition of the same
criminal conduct, but the actual
results of the conduct differed (e.g.,
theft of single item but proof of
more than one stolen item—una-
nimity is required as to the specific
item);

2) charges one offense and pres-
ents evidence that the defendant
committed the charged offense on
multiple but separate occasions (e.g.,
proof of repeated acts of indecen-
cy—unanimity required as to a sin-
gle offense); and

3) charges one offense and pres-
ents evidence of an offense, commit-
ted at a different time, that violated a
different provision of the same crim-
inal statute (e.g., credit card abuse by
stealing, receiving, or presenting—
unanimity required as to what statu-
tory provision was violated).

OK, got all that? Well, now that
jury unanimity law is crystal clear
and much easier to apply (oh, in case
you forgot, don't overlook applying
the eighth-grade grammar approach
to determine the elements of the
offense at issue),' let’s look at some
other lighter—at least temporarily—
developments.

Comments on the weight

of the evidence

Over the last few years, the Court of
Criminal Appeals has monitored the
content of jury charges more restric-
tively and shown particular concern
for instructions that are improperly
included." Prior opinions have natu-
rally triggered concern about how
best to respond to jury notes sent out
during deliberations. Some practi-
tioners have wanted trial courts to
have more freedom in responding.
Lucio  provides some relief—
although, not for the unwary."

At punishment stage delibera-
tions, the jury sent out two notes
indicating that it wanted to know
whether there were limitations on
those who could testify for the
defendant. The trial court brushed
off the first inquiry with a conven-
tional, terse response: “You have
heard all the witnesses who were
called to testify. Please continue your
deliberations.”” In response to a sec-

ond, more specific inquiry—and

Continued on page 20
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Continued from page 19
over the defendants objection—the
trial court preceded the same lan-
guage as its prior response with the
statement: “The law does not pro-
hibit a family member from testify-
ing on behalf of a defendant so long
as the witness has relevant evidence
related to an issue in the case.”

Both appellate courts upheld the
trial court, but Judge Alcala, writing
for the majority in her first opinion
on the Court of Criminal Appeals,
emphasized that where the jury—
rather than the trial court—identi-
fies specific evidence and the trial
court responds with a neutral and
impartial statement describing the
applicable law, the prohibition
against a trial court singling out par-
ticular evidence in instructions “does
not necessarily apply.”

Despite this recognized excep-
tion, trial courts are well-advised to
their

circumscribe instructions

because:

a trial court’s answer to a jury’s
question must comply with the
same rules that govern charges|.
TThe trial court, as a general rule,
must limit its answer to setting
forth the law applicable to the case;
it must not express any opinion as
to the weight of the evidence, sum
up the testimony, discuss the facts,
or use any response calculated to
arouse the sympathy or excite the
passions of the jury.

Furthermore, if a defendant
timely and specifically objects, he
must suffer only “some actual harm”
to obtain a reversal, and there really
is enough caselaw already demon-
strating the results of instructing the
jury too loosely.

The hypothetically correct jury
charge. Malik is now an aging
teenager, but its standard for deter-

mining the sufficiency of the evi-
dence in criminal cases continues to
demand clarification. In Adames,
though, perhaps almost complete
transparency has been provided."

In a non-death capital case, the
jury charge alleged that the defen-
dant committed capital murder
either as the primary actor or as a
party. Relying on Malik and measur-
ing the sufficiency of the evidence
against the hypothetically correct
jury charge, the intermediate court
held the evidence sufficient for guilt
as the primary actor but not as a par-
ty because the application portion of
the charge alleged the defendant as a
party only to kidnapping—not kid-
napping and murder. The court
reversed and remanded. Not yet con-
tent (an acquittal being more desir-
able and available before Malik), the
defendant challenged the court of
appeals’ decision asserting that, in
applying the state standard of Malik,
it had failed to address his claim that
the evidence was insufficient under
the federal constitutional standard of
Jackson v. Virginia.”

The Court of Criminal Appeals
put this rather bizarre or clever claim
(depending on your point of view)
to sleep with alacrity. Malik is noth-
ing other than the state application
of Jackson; therefore, the intermedi-
ate court had applied the proper and
(post-Brooks abandoning a separate
factual sufficiency standard'®) only
standard applicable to the sufficiency
of the evidence in Texas criminal cas-
es. The court has usefully tied up
some loose ends for sufficiency of the
evidence in criminal cases.

Health and Safety Code penalty
groups. Perhaps most of us would
rather not think of the catalogue of

curiously named, bizarrely spelled,
and hard-to-pronounce drug varia-
tions listed under the Health and
Safety Code penalty groups, let
alone identify the specific penalty
group relied upon for a conviction.
But we do so at our peril, as Miles
demonstrates."”

When a jury charge and the
indictment before it fail to allege one
of the three applicable Health and
Safety Code penalty ranges (1, 3, or
4) for a possession of codeine case,
how does an appellate court evaluate
the sufficiency of the evidence? The
Court of Criminal Appeals held that,
under Malik, the evidence must be
measured against the hypothetically
correct jury charge, which must ade-
quately describe the particular
offense for which the defendant was
tried. Moreover, the evidence must
be sufficient to prove that a particu-
lar offense occurred, and the particu-
lar offense must be that for which
the defendant was tried. So the court
reviewed the full record. Ultimately,
it decided that, just as the defendant
asserted on appeal, the relevant
offense was one in Penalty Group 1.
Further, the evidence was insuffi-
cient to support the conviction;
therefore, it reversed and rendered a
judgment of acquittal.

In her
Cochran not only recognized that

concurrence, Judge
the law concerning possession of
codeine was “confusing and incoher-
ent” but also shed light on the differ-
ent penalty groups. Please review her
opinion if handling a possession of
codeine case. Meanwhile, know that
she, at least, understands your pain
but cannot relieve you of your bur-

den:
Perhaps the Legislature will redraft
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these statutes to make them a little
more user (and jury) friendly.
Until and unless it does, a witness
must testify that the substance
meets the statutory definition of
codeine as that definition is statu-
torily set out in either Penalty
Group 1, 3, or 4. And the jury
charge must contain the statutory
definition of the appropriate
penalty group. Finally, if a defen-
dant files a motion to quash the
indictment for lack of notice, the
State must allege which penalty
group offense it plans to prove in
the indictment.'®

Driving while intoxicated. In
Ouellette the trial court successful-
ly—and properly—dodged the issue
of including too much information
in the jury charge.”

An officer arrested the defen-
dant for DWI after, among other
things, he smelled alcohol on her
breath and found a pill bottle in the
car. The charge tracked the informa-
tion, which alleged DW1I “by reason
of introduction of alcohol, a con-
trolled substance, a drug, a danger-
ous drug, or a combination of two or
more of those substances into the
body.”

The

about the charge’s inclusion of the

defendant  complained

statutory language on drugs, but the
Court of Criminal Appeals held that
while evidence the defendant was
intoxicated by way of drugs was cir-
cumstantial and not overwhelming,
it was, nonetheless, present. Thus,
the inclusion of the statutory lan-
guage on drugs was not improper.
The case not only puts circumstan-
tial drug evidence on the same plane
as circumstantial alcohol evidence in
a DWI case, but it also serves as a
cautionary tale to those drafting or
reviewing charges to ensure that
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before simply reproducing the lan-
guage of an accusation in a charge,
the evidence supports all the allega-
tions. (For a DWI charge actually
alleging too much, see Barron under
“Harm analysis,” below.)

Unlike the previous case, the tri-
al court in Kirsch over-instructed the
jury by supplying a definition. A
unanimous Court of Criminal
Appeals held the definition of “oper-
ate” in a DWI charge was improper-
ly submitted, reversed, and remand-
ed for a harmless error analysis.

In Kirsch, a citizen discovered
the defendant astride his motorcycle
at an intersection. As she watched,
he toppled to one side. He declined
her assistance. When she drove away,
though, he did not rise, so she called
the police. An officer found him try-
ing to kick-start the motorcycle and,
after noticing the usual symptoms,
arrested him for DWI. At trial and
over the defendants objection, the
trial court included a definition of
“operate,” namely, “to exert personal
effort to cause the vehicle to func-
tion.” But, the Court of Criminal
Appeals opined, whether the defen-
dant operated the motorcycle was a
question of fact for the jury. The def-
inition given the jury is one dis-
cussed in reviewing the sufficiency of
the evidence, and the court has
already condemned using such
“judicial-review devices” in charges.”!
Because the term “operate” is a com-
mon term that has not acquired a
technical meaning and may be inter-
preted according to common usage,
submitting the definition improper-
ly restricted the jurors’ interpretation
of the term and constituted an
improper comment on the weight of

the evidence. So beware of any non-
statutory definitions in a jury charge.

Harm analysis

All too frequently, the cases have
reflected a variety of harm analyses
applied in jury charge cases. The
court has repeatedly redirected the
courts and counsel to the standards
espoused in Almanza® A quarter-
century later, Barron is really no dif-
ferent.”

An officer arrested the defen-
dant for DWTI after—yes, again—he
smelled the odor of alcohol, among
other things, and found a blister
pack of pills discerned to be
hydrocodone or hydrocodeine in the
defendant’s purse. The State did not
introduce the drugs at trial but the
trial court submitted a synergistic
effect instruction. The intermediate
court held the instruction was
improper because it was not raised
by the evidence. Unfortunately,
rather than perform a harm analysis
under the well-established standards
of Almanza, it merely repeated its
error analysis. The Court of Crimi-
nal Appeals agreed with the ultimate
conclusion of the lower court but
itself assayed the harm under the
proper factors. On appeal, jury
charge error analysis is distinct from
jury charge harm analysis. Almanza,
and its substantial progeny, lay out
the principle factors to be consid-
ered. Enough said.

Endnotes

| Goad v. State, No. PD-0435-1 1, 201 | Tex. Crim.
App. LEXIS 4513 (Tex. Crim. App. Nov. 9, 201 1)
(internal citations and quotation marks omitted).
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E-books are here!
DCAA

launch of two new e-books,

announces the

now available for purchase from
Apple, Kindle, and Barnes &
Noble. Because of fewer space
limitations in electronic publish-
ing, these two codes include both

stetleethrough-underline text to

show the 2011 changes and anno-
tations. Note, however, that these
books contain single codes—just
the Penal Code (2011-13; $10)
and Code of Criminal Procedure
(2011-13; $25)—rather than all
codes included in the print ver-
sion of TDCAA’s code books. Also
note that the e-books can be pur-
chased only from the retailers.
TDCAA is not directly selling e-
book files.

Investigator award
nomination forms and
scholarship app now online

N omination forms for the Investi-
gator Section Oscar Sherrell
Award and the PCl, along with the
scholarship application, are now
online. Look in the Journal Archive
under this issue’s stories to download
the forms in Word
format.

And congratula-
tions to 2011’s schol-
arship winner,
Jacqueline Hightow-
er (pictured at left)!
She is the step-
daughter of Board
member Melissa
Hightower in the Williamson County
Attorney's Office.

Continued from page 21
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|DWI CORNER

Not a single blood search warrant

Rusk County law enforcement netted just a handful of DWT arrests and not a sin-

gle search warrant for blood during its inaugural no-refusal weekend—and pros-

ecutors chalked it up as a grand success. Here’s why.

n New Years Eve 2011,
Rusk County law enforce-
ment agen-

cies conducted the first
no-refusal program in
county history. The
countywide effort
yielded four misde-
meanor arrests and
two felony arrests. To
the surprise of every-
one involved, the need
for a blood warrant

All mis-

demeanor defendants

never arose:

provided a breath sam-
ple as requested, and
while the seasoned felony defendants
drew on their prior experiences with
law enforcement and opted not to
provide breath samples, those defen-
dants were, of course, subject to the
mandatory blood draw provisions of
Chapter 724 of the Texas Transporta-
tion Code. The night went by with-
out any intoxication-related wrecks
or injuries.

We prosecutors spent the night
on stand-by at our office. From 6
p.m. on New Year’s Eve to 5 a.m.
New Years Day, First Assistant
Richard Kennedy and I were avail-
able to help officers fill out blood
draw warrants. Both of us anxiously
waited for phones that never rang.

The next day I reported the
results of the evening to County and
District Attorney Micheal Jimerson.
I was at a loss for words. It was the
first no-refusal weekend in Rusk
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County, so we had been careful to do
everything by the book, following
every the
National Highway Traf-
fic and Safety Adminis-
tration’s (NHTSA) “No
Refusal” Toolkit. The
high refusal rate and the

step  in

great number of arrests
that I had expected sim-
ply didnt materialize. I
was ready to chalk the
whole weekend up as a
disappointment  and
begin preparing for the
next one when Mr.
Jimerson reminded me
that the goal of no-refusal programs
is to prevent people from driving
while intoxicated. Procuring blood
evidence of drivers’ intoxication
through search warrants—a huge
boon to prosecuting such cases—is
only a secondary benefit of the pro-
gram.

Mr. Jimerson encouraged me to
focus on two things in my assess-
ment of the weekend: the low num-
ber of arrests and the true no-refusal

the
arrests. When I stepped back and

results  from misdemeanor
looked at the program from his point
of view, it was obvious the weekend
was a huge success—despite the
unexpected results. Driving while
intoxicated may be “only” a misde-
meanor, but there is a legitimate
chance of someone being seriously
injured or killed during its commis-
sion. If we as prosecutors can do any-

thing to stop even a single person
from being hurt by an intoxicated
driver, we should look at it as a victo-
ry.

Mr. Jimerson’s whole point is
something that I am reminded of
regularly. Everyday I take Highway
13 into Henderson for work. At
about the mid-way point, just out-
side the town of Price, there is a
small, white cross by the side of the
road. Everybody has seen crosses like
this one. They crop up on the sides
of highways all across the state as
memorials to those who were killed
on that particular road. The High-
way 13 cross is a constant reminder
to me about why I am a prosecutor.
If I do my job right, if ’'m aggressive
and I make the most of the tools that
I have available to me, then I can be a
part of the prosecutorial team that
sees the last little white cross erected
on a Rusk County road.

The pitch

Rusk County has just one county
court-at-law judge and a single dis-
trict judge. They are the only two
judges in the county who can sign
warrants for blood draws. At this
time, both have been extremely
underutilized; it is very unusual for
either judge to be called to sign a
blood draw warrant because officers
typically never request one. We in
Rusk County need to do more work
to get judges and law enforcement
on the same page on requesting

Continued on page 24
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Continued from page 23
blood draw warrants.'

As a misdemeanor prosecutor
this is extremely frustrating. Most
misdemeanor DWI defendants are
able to easily avoid supplying a sam-
ple if they simply refuse to blow.
Absent the scientific evidence of
blood alcohol content, many defen-
dants refused to accept a plea offer
and opted to take their chances with
a jury, and our misdemeanor docket
was bloated with DWIs. After only a
short time on the job, I found myself
searching for ways to more effective-
ly prosecute these cases.

In July 2011, I attended the
Prosecutor Trial Skills Course put on
by TDCAA in Austin. The course
was unbelievably helpful in a num-
ber of different ways, the most bene-
ficial of which was that putting on a
no-refusal program in Rusk County
was an incredibly achievable goal. W.
Clay Abbott, TDCAAs DWI
Resource Prosecutor, and Warren
Diepraam, an Assistant District
Attorney in Montgomery County
(both speakers at the seminar),
championed the no-refusal program.
With all the resources available
through NHTSA and colleagues at
other district and county attorney’s
offices, I left the course convinced
that a program would work here.

When I returned from the
school, I discussed the idea with Mr.
Jimerson and after quick approval,
planning for the event began. Going
into the project, I thought that the
most challenging task would be get-
ting one or both of Rusk County’s
judges to give up their New Year’s
Eve to be on standby to sign blood-
draw warrants. Without a judge to
sign warrants, there was no way for
the program to work, so I tackled

this obstacle first.

I first approached the judge for
the County Court-at-Law, the Hon-
orable Chad Dean. Luckily, Judge
Dean was on board from the outset.
He readily agreed to be available by
phone the entire evening and into
the early morning hours of the New
Year’s holiday when the need for a
blood draw warrant arose. (I
approached the other judge about
participating and told him that
Judge Dean was already on board
but that our office would certainly
welcome his  participation. He
appreciated the gesture but took a
pass.)

After securing Judge Dean’s par-
ticipation, it was no trouble getting
the various local law enforcement
agencies to buy into the program. By
all accounts, it was something that
each of the agencies had been want-
ing for a long time—the different
law enforcement agencies just need-
ed someone to step up to the plate
and lead the effort. As it turns out,
stepping up was the easiest thing to
do. The only things that the agencies
needed were copies of the required
paperwork, and they were ready to
go. To help ease the expected burden
of getting the paperwork completed
for blood-draw warrants, Richard
Kennedy and I agreed to stay at the
office all night long to provide assis-
tance.

The philosophy

The unusual success Rusk County
achieved wasn't the result of any one
thing we did in preparation for the
no-refusal program. Rather, it was a
result of almost a decade of work by
the elected county and district attor-
ney and the staff that came before

me. Mr. Jimerson has long held the
belief that a strong law enforcement
community is something that must
be built over time, and our office is
constantly talking with the commu-
nity about the criminal prosecution.
The idea behind such efforts is that
if the community shares the serious
DWIs that the
office does, then there will be greater

attitude towards

success in terms of DW1 convictions
and punishments. Recent examples
of success with these efforts include
sentences of 50 and 58 years on our
most recent felony DWI convic-
tions.

Pre-event advertising
When I received the go-ahead from
Mr. Jimerson to put together a no-
refusal program in Rusk County, one
of my first questions concerned the
advertising budget. My question was
greeted with a chuckle and then a
pause. In his normal no-nonsense
fashion, Mr. Jimerson informed me
that I did not have an “advertising
budget.” I was going to have to get
the word out about the program,
and I was going to have to do it with-
out spending a dime.

Luckily, finding a way to inform
the public was not something that I
had to do on my own. Rusk County
is comprised exclusively of rural
areas and small towns. The right
people can really help get the word
around town. For that reason, Mr.
Jimerson set me up with speaking
engagements at local civic groups
such as the Kiwanis Club. In prepa-
ration for the talks, I put together a
PowerPoint  presentation  that
addressed the issue of driving while
intoxicated in the simplest terms
possible. Prior to the presentation,
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Mr. Jimerson contacted a reporter
with the local paper, the Henderson
Daily News, and arranged for the
reporter to be at the Kiwanis meet-
ing, which was scheduled about a
week before New Year’s Eve.

I had three main points in my
presentation. I dedicated the first
part to discussing the law on driving
while intoxicated crimes, and I dis-
covered that many people had mis-
conceptions about what did and did
not constitute an offense. After field-
ing just a few questions, I made a
point to walk through the different
ways that a defendant can be charged
with DWL.

For the second point, I focused
on the dangers that DWI presents.
Rusk County is a place where many
people don’t feel that DWIs are a
problem unless someone gets hurt. It
is almost a game to see how many
times you can drive while intoxicat-
ed before being stopped for it. To
combat this attitude, I pulled infor-
mation relating to intoxication-relat-
ed traffic wrecks from NHTSA’s
website. A plethora of information
was available, but the intoxication-
related fatality numbers were of par-
ticular interest to those at the meet-
ing. I also included information
about alcohol toxicology to illustrate
the many different ways that alcohol
affects a person’s ability to control his
own body and, in turn, operate a
motor vehicle safely.

The final area I covered was the
no-refusal program itself, which we
discussed in detail. I began by telling
the audience the reasons an officer
might stop a suspect and walked
through every step of the typical
DWT arrest, spending a significant
amount of time discussing the
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implied consent laws on requests for
breath or blood samples. The presen-
tation highlighted the consequences
for refusing to provide a sample
when requested and put special
emphasis on the fact that a suspect’s
driver’s license is suspended auto-
matically if he refuses to provide a
breath sample.

After I concluded the presenta-
tion, I answered a few more specific
questions from the newspaper
reporter. The next day, the paper
published a front-page story about
the county’s plans to step up DWI
The

thoroughly covered the plans for the

enforcement efforts. report
event, and potential intoxicated
drivers had all the consequences of
driving while intoxicated laid out in
front of them. The article, like the
presentation, unmistakably por-
trayed the no-refusal program as a
prevention effort. Anybody reading
the article should have been encour-
aged to find a designated driver for
the evening or abstain from drinking
if they could not make such arrange-
ments.

After the civic club presentations
and newspaper story, we issued a
general press release detailing the
event on Thursday, December 29.
The releases went out a couple days
early to ensure that the respective
news outlets had an opportunity to
run the stories at least one full day
before New Year’s Eve that Saturday.
Press releases ran in the only two
newspapers with significant reader-
ship in the county, the Henderson
Daily News and the Tjler Morning
Telegraph, as well as all the local tele-
vision stations.

On Friday the 30th, a Hender-
station, KPXI

son-based radio

100.7, spoke with me over the
phone for a radio spot that would air
throughout the day on New Year’s
Eve. The message was brief and to
the point: Like the newspaper arti-
cles and press releases before it, the
emphasis was on DWI prevention
and the different measures Rusk
County law enforcement agencies
took in preparation for the weekend.

The results

Every Rusk County law enforcement
agency, from highway patrol to the
sheriff’s office to the local police
departments, participated in the
county’s no-refusal program. No
agency put any special “DWI units”
on the road for this first attempt at a
no-refusal program; they just operat-
ed with the usual number of officers.
DPS
Patrol was the only agency to make

Ultimately, Highway
any DWI arrests on New Year’s Eve:
four misdemeanor arrests and two
for felonies. In a county the size of
Rusk County, six DWI arrests in a
single night is a little above average,
but the number still fell shy of what
we expected. The night went by
without any intoxication-related
wrecks or injuries.

It is worth mentioning that the
Henderson Police Department made
one misdemeanor DWTI arrest on the
evening of January 1. It was techni-
cally outside the no-refusal window
coordinated by the prosecutor’s
office and our judges, but the
offender didn’t know that. When the
arresting officer requested a breath
sample, the defendant agreed

because the officer was “just going to
get some kind of warrant anyways.”

Continued on page 26
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Reception to the program
The public reception to the program
has been overwhelmingly positive. In
the wake of the program’s comple-
tion, local civic clubs have invited
our attorneys back to recap the pro-
gram’s success. We've also taken these
opportunities to share the office’s
plans for future such programs and
to continue developing a sense of
seriousness about these issues within
the community.

The local defense bar has not
commented on it, which may very
well be because no blood warrant
was ever required. Our county’s
defense attorneys have been quite
vocal with respect to DWIs. In the
short time that I've been a prosecu-
tor here, I've heard them object to
everything from a county map of
DWI convictions to a victims’ tree
set up on the first floor of the court-
house. I firmly believe that had there
been a single case where a blood-
draw warrant was issued, the
appointed defense attorney would
have made some sort of fuss. It will
just be a fight saved for another day.

Going forward

The no-refusal program is certainly
one that Rusk County will continue
in the future. The results, while atyp-
ical, were certainly appreciated by
the prosecutors, law enforcement
officers, and judges involved. Cur-
rently, we anticipate conducting sim-
ilar no-refusal weekends over the
Memorial Day and Labor Day holi-
days. Like any good office, we
learned a lot from this first go-
round, and we will make some major
additions to the program before we

do it again.

One thing that will most cer-
tainly remain the same is the com-
munity-driven method of advertis-
ing. The efforts will be considerably
more widespread, however. We will
visit more civic clubs and also hope
to present a DWI-related program to
the local high school to educate stu-
dents on the dangers and legal conse-
quences of driving while intoxicated.

By the time Memorial Day
weekend rolls around, beer and wine
will be sold inside Henderson city
limits for the very first time. This
move was highly controversial and,
despite its passage last election day, it
has raised a number of concerns
about DWIs within the community.
For that reason, our office antici-
pates using some public signage that
was absent from the first program.
The primary targets for “Drive Sober
or Get Pulled Over” signs will be
grocery and convenience stores sell-
ing alcohol and restaurants and bars
serving drinks.

The final significant change I
foresee involves our office partnering
with local community service organ-
izations, such as the Kiwanis and
Rotary Clubs, and churches to pro-
vide something akin to a designated-
driver service during no-refusal
weekends. Logistically, there will be
quite a few hoops to jump through
before this could happen, but the
benefits of this move far outweigh
the burden of putting it on. Similar
services are offered every weekend in
college towns across the state:
Stephen E Austin State University in
Nacogdoches and Texas A&M Uni-
versity in College Station come to
mind. We will look at both programs
for inspiration when Memorial Day

weekend rolls around.

One thing that will not change
is the community work to make the
no-refusal weekend a success. Again,
it will be a joint effort of all law
enforcement agencies, courts, prose-
cuting attorney’s office, media, and
community organizations to lower
the number of DWT offenses com-
mitted in the county and simultane-
ously demonstrate the program’s true
goal: prevention.

Endnote

| As a side note, while preparing for the no-
refusal weekend, Judge Chad Dean and | discussed
the possibility of being a no-refusal county. He was
extremely open to the idea, but much work
remains before that becomes a reality.
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Prosecution runs in these families

There are many families where both parent and child have gone into prosecution;

two such pairs graciously agreed to talk with us about living in criminal justice

households.

at would it be like to
grow up with a parent
who is a prosecutor? Our

children see and hear things that oth-
er kids are oblivious to. As a mother
or father, you hope that your chil-
dren dont worry about your job or
your safety, but God knows we worry
about theirs more than the average
parent. When you are a first-hand
witness to all of the bad
things that people can do |
to other people, it can be [
difficult 7or to be over- |

protective.
When I asked my
18-year-old  daughter

how she felt about my
job, her response was, “I
dont mind it. A lot of
my friends do, though.”
She told me that they are
scared of me until they
get to know me (which is not neces-
sarily a bad thing when you have
teenage girls). In a small town, you
are also likely to have information
about your child’s classmates and
friends, their parents, and other peo-
ple they know. How much do you
tell them, when do you disclose, and
when do you just keep it to yourself?
All of these questions come up at one
time or another and may be
answered differently at any given
time, depending upon the circum-
stances.

In Texas, we have in our ranks
several prosecutors whose children
grew up to also be prosecutors. A
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couple generously agreed to talk
about what it was like to have prose-
cution all in the family.

Gene and Staley Heatly
District Attorney’s Office
in Wilbarger, Foard, and

Hardeman Counties

Gene Heatly and his son Staley are
not only a father-son
| prosecution pair, but
| both have also served
as the elected District
Attorney for Wilbarg-
er, Foard, and Harde-
man Counties. Gene
was elected 46th Judi-
cial District Attorney
in 1976 at the age of
33. He served for
three terms and left
office in 1988. Before
that, he served as the Wilbarger
County Attorney from 1969-1976.
His son Staley is currently the elected
DA for the same three-county dis-
trict, having been elected

talk a lot about work at home with
my children. At one point, being in a
small town, I had to prosecute some
friends of the family and it was easier
not to talk about work at home.
When Staley was young I prosecuted
a friend of mine who had a son Sta-
ley’s age. They were good friends and
played together a lot. It was an
extremely difficult situation and very
stressful. The defendant wound up
going to prison and then moved
away.

When he started law school, Sta-
ley wanted to be involved in interna-
tional law. He had studied one sum-
mer after college at the Hague Acad-
emy of International Law and was
really impressed by watching a trial
at the International Criminal Tribu-
nal for Yugoslavia. I never really
thought about him becoming a pros-
ecutor when he was young, but of
course, when he became lawyer I
wanted him to be a prosecutor as

Continued on page 28

in 20006, exactly 30 years
after his father first took
office as the district attor-
ney. Staley was also 33
when he became the DA,
following in his father’s
footsteps.'

Gene’s turn

My sons (Gene, Michael,
and Staley) didnt really
take an interest in my job,
but then again I didn'

Gene and Stale]
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opposed to a defense attorney,
because a prosecutor’s job is to seek
justice. When we were in practice
together, he handled a lot of criminal
matters from the defense side. I can
tell that he really enjoys what he is
doing now much more.

When he ran for district attor-
ney, I felt many things. Anxious.
Proud. Excited. I knew he would
win but it was nerve-wracking
watching him run for office.

Staley’s turn

My dad left office around the time I
turned 16. It was about that time
that I really understood what my dad
did for a living. He kept any fears he
may have had hidden from his chil-
dren. Now, of course, I know that
there were times when he was con-
cerned about his safety and the safety
of the family. He didn’t bring his
work home, and he didn’t talk about
it at the dinner table. I cant say the
same for me. My wife is an attorney
too so I often like to bounce ideas off
her at dinner.

The case that I recall the most
was one that he handled right after
he went out of office. There was a
capital murder and he was appointed
to represent the defendant in the
case. I remember going to his office
and seeing the boxes of documents
and looking through some of the
crime scene photos. I remember that
case being very difficult for him.
And while I know he did everything
he could under the law for his client,
I remember thinking that he would
much rather have been prosecuting
that case than defending it.

I didn't always want to be a pros-
ecutor. But during my third year of
law school I externed for a federal

district judge in New Orleans, and
watching a federal drug-trafficking
trial first-hand and then participat-
ing in trial advocacy classes at school
really got me interested in prosecu-
tion. After considering the available
jobs in prosecution—and the associ-
ated salaries—I took a job with a law
firm in Washington D.C. after grad-
uation. I had to start paying those
loans down!

I met my wife at the D.C. firm,
and we joined the Peace Corps and
moved to Ecuador for two years.
After that, I returned to Vernon and
my dad and I formed Heatly &
Heatly. When the district attorney
decided he was going to run for
judge, I had no doubt that I wanted
to run for DA. My dad really
encouraged me to jump in. It was a
good feeling knowing that I would
have his advice and counsel available
when I needed it, and it has been a
wonderful experience so far.

Terese and Allison Buess
District Attorney’s Office

in Harris County

Terese Buess has been an Assistant
District Attorney in the Harris
County District Attorney’s office
since 1991. Her daughter, Allison,
joined that same office a little over
two years ago and now works on the
same floor with her mother.

Terese’s turn

Allison was almost 6 years old the
day I took the oath to be an assistant
district attorney. She had learned the
routine of “Mom has to study for
school” and was used to spending
chunks of time with her dad, espe-
cially around finals. Her comprehen-

sion of my work at the beginning
was merely a switch from letting
mom study to letting her get ready
for trial.

I don’t remember discussing my
cases in front of Allison, but I am
sure she heard me talking with my
husband. I am a firm believer in
answering a child’s questions in an
honest but age-appropriate manner.
Allison was the only child in her ele-
mentary class to know what a prosti-
tute really does for a living—
although she was not allowed to
share that information with the oth-
er kids. When the musical Les Miser-
ables came to Houston, my little one
watched it with a comprehension of
the plot line far beyond that of the
common third-grader.

For a five-year period when I
worked in the Child Abuse Division,
I tried very hard to shield Alli from
the types of cases I was handling. She
volunteered along with her dad and
me every December at the Children’s
Court Services Holiday Happiness
party so she met some of the victims
from my cases and she knew that
they had been hurt by adults in their
lives.

By the time she left for college
Alli had frequently accompanied me
to court for regular docket, seen bits
and pieces of various trials, waited
with me for jury verdicts, and
watched a defense attorney get held
in contempt of court for using the
word “shit” in his closing argument
(an interesting lesson for her carpool
the next morning). Her observations
led to the development of a keen
ability to plea bargain and a strong
notion of justice, each with their
drawbacks. Little Alli’s powers of

negotiation and persuasion were fur-
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ther honed by her involvement with
an award-winning debate team in
middle school and, much to our dis-
may, she attempted to use them to
tackle almost every facet of her life.
We tried to accommodate her within

Allison and Terese Buess

reason, but there were many times,
that
parental authority had to win. The

much to her frustration,
difficulty with Alli’s sense of justice
was that she expected it; the lesson
that life is not always fair was a hard
but inevitable one.

The first time Allison showed a
true interest in prosecution was in
2004 when I was preparing for a
death penalty trial involving a defen-
dant who shot a family of three chil-
dren and their mother because the
oldest daughter would no longer
date him. She designed a chart of the
defendant’s criminal history that
demonstrated his inability to comply
with the basic rules of society. We
had it enlarged and it made a great
visual aid for the jury. Allison sat
through much of the testimony and
arguments of that trial and was pres-
ent when the jury assessed the death
penalty. I have heard her describing

the facts of that case to my mother,
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the anti-death penalty faction in our
family, to explain why the death
penalty can be appropriate.

Allison went away to Indiana for
her undergraduate work. She insist-
ed that she did not want to be a
lawyer, and we encouraged
her to find a career in what-
ever area made her happy.
She volunteered at the
Bloomington Women'’s
Shelter working their crisis
hotline, then trained to
assist the victims by accom-
panying them to court for
their cases. In our phone
conversations that year she
spent much of her time
telling me about what went
on in court, and I knew
Alli’s feet were on the path to law
school.

Successful semesters of trial
advocacy and mock trial seemed to
confirm that Allison was a natural in
a courtroom, and after completing
several internships with various divi-
sions of the Harris County DA’
Office, it was no surprise when Alli-
son interviewed for a position as an
assistant district attorney. When
Allison was sworn in as a licensed
attorney and then as an ADA was
one of the proudest moments of my
life.

Most parents of older children
will understand what I mean when I
say that I love hearing from defense
attorneys and judges about how
much they enjoy working with Alli-
son (a frequent topic of elevator con-
versation) and yet her accomplish-
ments are truly her own and not
mine. She is not an appendage or
apprentice to my credit. She is a true

peer who sometimes challenges and
questions my legal theories and trial
strategies with frequent good cause
and always sound logic. The gift that
I have received from Alli is the ability
to once again view everything we do
as prosecutors through the eyes of a
“new” ADA—eyes that are fresh,
hopeful, sometimes simple, not yet
jaded, and always striving for a better
tomorrow and justice.

I am still not used to having Alli
in the same building with me day in
and day out. I remind my peers and
her judges that her function in life is
to make us all feel our age. Isn’t that
what all children do?

I fear more for her safety now
than I ever did as she grew up. Part
of that is the lack of control that hap-
pens when a child becomes an adult.
Part of my fear is that she begins her
career in a world that has a far greater
negative view of our profession than
20 years ago. I pray that her sense of
safety is never taken away from her.

I hope that Alli loves this career
as much as I have. She knows the joy
of working hard for a just result for
victims of crime, the frustration of
never really being “done” with your
work, the pressure of dealing with
large dockets and trying to treat each
case as an individual situation and
reach a disposition decision that is
appropriate for both the defendant
and our society. And I know that she
firmly believes what Johnny Holmes
told her in 2009 when she told him
she was interviewing for her job:
“Prosecuting criminals is the most
fun and the best job anyone can
have.”

Continued on page 30
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Continued from page 29

Allison’s turn

I dont remember ever being that
interested in my mom’s job when I
was a child. I had a basic under-
standing that when adults misbe-
haved my mom had to put them in
timeout, but beyond that, it all
seemed like something boring that
only adults really cared about. Think
about it: When you're a kid playing
cops and robbers on the playground,
no one ever volunteers to be the
prosecutor. My mom never tried to
hide anything about her job; in fact,
she always practiced a kid-friendly
version of brutal honesty when I
asked questions about what she did,
a word I'd heard her use, or the exis-
tence of Santa Claus (although she
definitely gave a lawyer answer on
that one).

While I was never overly inter-
ested in my mom’s work, it wasn'
unusual for her to bring me with her
to the office on days I was off from
school or I wasn’t feeling well. By the
time I was 13 I'd probably seen more
courtroom action than most civil
attorneys see in their entire career.

It wasn’t until middle school
when my mother was moved to the
Child Abuse Division that I started
to get interested in her job. This was
the first time I could relate to the
cases my mother was handling. It
was strange to go to her office and
see toys and coloring books and to
know that the victims she was deal-
ing with were usually my age or
younger. I know now how hard it
must have been for her to explain
that sometimes adults hurt children
in the worst ways imaginable. The
toughest realization was that some-
times the people closest to a victim,
the people that were supposed to

protect them, would side with the
abuser. That was the first time I real-
ized how important my mom’s job
was. She ensured that a child victim
would have at least one person who
believed them and was willing to
stand up for them.

Throughout high school 1
became increasingly interested in the
cases my mom was involved in. Even
when I went away for college I still
kept up with her cases. My first sum-
mer home from college my mom was
trying her first death penalty case. It
was a truly horrendous murder com-
mitted by a guy who had spent his
entire life hurting other people. This
was the type of case that most people
wouldn’t want to hear about because
it was so brutal and so senseless that
it made you physically ill. Over the
course of my summer I was able to
watch most of the trial and even
helped prepare some visual aids for
the punishment phase. Just playing
such a small role in the trial made me
feel like I was doing something that
mattered.

When I started to think about
law school, it wasn’t because I want-
ed to be a lawyer, it was because I
wanted to be a prosecutor. My
mother constantly reminded me that
I didn’t have to practice criminal law.
I was fortunate enough to participate
in an internship with the Army JAG
Corps that allowed me to practice in
almost every legal field available.
While I enjoyed my internship, I
once again found that while I was
perfectly capable of examining con-
tracts and reviewing civil claims, I
most enjoyed working in the field of
criminal law. I know my mom was
worried that I was passing up oppor-
tunities for higher-paying and lower-

stress jobs, but it wasn’t a hard deci-
sion to apply to the Harris County
DA’s Office.

Coming to work in Harris
County was a lot like coming home
for me. By now the court staff and
attorneys all seem to know me and I
find that I have a comfort level in the
courtroom and in front of a jury that
seemed to surprise other attorneys.
Ive never had an opportunity to
actually try a case with my mother
although I frequently hear her voice
in the back of my head when I'm
reviewing a case or in trial. More
than being a source of legal wisdom,
though, my mom continues to moti-
vate me to be a better advocate for
victims and a better prosecutor. She
still inspires me every day, and I can
only hope that I will live up to her
legacy.

In closing

To me, it was most interesting—but
not really surprising—that the “chil-
dren” in this article took their par-
ents’ jobs for granted. I suppose they
didn’t think much about it because it
was simply a fact of life and they did-
n’t know any different. I personally
found it reassuring that neither had
an in-depth understanding until lat-
er in their teenage years, partly
because I too have realized the effect
our jobs can have on our kids.

Last year, | was deep in prepara-
tion for a murder trial that was start-
ing in another week. My two defen-
dants were a married couple and
their names were Kevin (also my
husband’s name) and Jennifer (one
of my daughter’s names).* The two
had lured Jennifer’s ex-husband out
to a rural location, killed him, and

left his body there.
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One night I was still working at
home, and I was talking to a peace
officer on the phone. My 11-year-
old son was in the room playing
when all of a sudden he stopped
dead in his tracks and looked at me
with a strange expression on his face.
I realized I had been talking about
the case in front of him and dis-
cussing the defendants’ motive to
kill the victim and how they did it. I
stopped my conversation for a
minute and told him to go in the
other room and watch TV or some-
thing, that I had a little more work
to do before I would put him to bed.
He smiled and said OK, and I didn’t
think anything more about it until I
was saying prayers with him at bed-
time. It’s not unusual for him to pray
about keeping our family safe and
helping those less fortunate than
us—he says the sweetest things. But
afterwards, while I was still sitting
there, he looked up at me and asked
very innocently, “Now why does
somebody want to kill Daddy?”

We are lucky to have jobs that
are challenging and more interesting
than any other line of work that I
can imagine. (Johnny Holmes was
right.) After much thought, I decid-
ed that our children are both lucky
and unlucky to have a prosecutor for
a parent. Lucky because we show
them everyday that there are adults
who care about the community and
work to keep them safe, but unlucky
because they have parents who are
fully aware of the capabilities of
human beings to do horrible things
to other people. It’s a fine balance to
raise children when you are a prose-
cutor. I would say that the parents in
this article did a pretty darn good
job! sk
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Endnotes

| On a side note, Staley's uncle, Bill Heatly, served

as DA in the neighboring 50th Judicial District in
the 1970s and '80s for |8 years. He is currently
the district judge in the 50th.

2 Kevin's ex-wife's name was Jana, so reading the
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ABOVE: Outgoing Investigator Section Chair Melissa Hightower presents Brent Rob-

bins, DA Investigator in Denton County, with the C. Chuck Dennis Award at TDCAA’s
Investigator School.. BELOW: A few of the PCI Award winners. Congratulations to all!
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Elected DAs from the Border Prosecution Unit presented State Senators Kirk Watson
(D-Austin) and Tommy Williams (R-The Woodlands) with its Border Champion Awards
in honor of their leadership on border issues.The award was presented in the hear-
ing room for the Senate Transportation & Homeland Security Committee.
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Pictured from left to right are: Ryan
Larue, Committee Director, Senate
Transportation & Homeland Security
Committee; Sandy Guzman, Legislative
Director for Senator Kirk Watson; State
Senator Kirk Watson (D-Austin),Vice-
Chairman, Senate Transportation &
Homeland Security Committee;
Bernard Ammerman, County & District
Attorney,Willacy County; State Senator
Tommy Williams (R-The Woodlands),
Chairman, Senate Transportation &
Homeland Security Committee; Rene
Pefia, 8 st Judicial District Attorney;
Martha Warner, | 56th Judicial District
Attorney; Danny Kindred, 38th Judicial
District Attorney; Jaime Esparza, 34th
Judicial District Attorney.



