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Bexar County Criminal District 
Attorney Susan D. Reed didn’t 
have to read beyond the front-

page article of the San Antonio Express-
News in June 2004 to see where her 
office’s next 
major investiga-
tion was headed. 
The newspaper 
article told of 
Ted and Mary 
Roberts, married 
attorneys whose 
lives included a 
troubled marriage, Internet affairs, law-
suits between former law partners, and 
blackmail.2 Little time was wasted 
before a call was placed to the local 
company of the Texas Rangers (com-
mon practice when our office initiates 
an investigation) for their help in inves-
tigating the Robertses; soon thereafter, 
Ranger Chance Collins was working 

with Investigator C.J. Havrda from our 
office’s White Collar Crime Division to 
sort out the couple’s criminal activity 
from mere moral indiscretion. Over 
the next year, these investigators 

painstakingly reconstruct-
ed the activities of these 
two attorneys, which read 
like something out of a 
made-for-TV movie. 
 

Background 
The investigation revealed 
that Ted and Mary 

Roberts were not your stereotypical 
criminals. Ted, licensed in 1991, spe-
cialized in medical malpractice cases; 
Mary, licensed in 1993, did some work 
in probate and estate planning but 
spent much of her time as a stay-at-
home mom to three children. The 
Robertses’ marriage was far from per-
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The Texas District and 
County Attorneys 
Foundation has been 

growing by leaps and bounds 
in recent weeks, thanks to the 
energy generated by the 
Champions for Justice event 
in Fort Worth on April 17. 
The event, honoring longtime Tarrant 
County Criminal District Attorney Tim 
Curry, has allowed me the pleasure of 
meeting with several new sponsors in the 
Fort Worth area. Be on the lookout for 
an extended recap of the event in the 
July–August issue of this journal. 
      I have been on the road to West 
Texas and the Galveston area. Midland, 
Ozona, Sonora, and Odessa came 
through with generous contributions, 
thanks to encouraging support from 
Teresa Clingman (Midland County 
District Attorney), Laurie English 
(112th Judicial District Attorney), 
and Bobby Bland (Ector County 
District Attorney). And a very special 
thanks to the John L. and Maurine 
Cox Foundation (Midland), which 
underwrote the cost of the additional 
books needed for our recent DWI 

Summit, Guarding Texas 
Roadways. 
      I also traveled southeast 
to visit with Mike Guarino 
(Galveston), Jerilynn Yenne 
(Brazoria County Criminal 
District Attorney), and Kurt 
Sistrunk (Galveston County 

Criminal District Attorney). Kudos 
to Mike, Jeri, and Kurt for their 
willingness to generate funding for 
the foundation in their local com-
munities. 
      As always, I remain enthusiastic 
to visit with you regarding the foun-
dation. If you would like to have an 
event in your area, honor or memo-
rialize a friend, colleague, or family 
member, or simply discuss ideas per-
taining to the foundation, please call 
me at 512/474-2436. 

The foundation is in full swing

TDCAF News
By Emily Kleine 
TDCAF Development Director

Laurie English

Bobby BlandBobby Bland

Teresa Clingman

Kurt SistrunkKurt Sistrunk

Mike Guarino

For a list of recent gifts to 
the Texas District and County 
Attorneys Foundation, please 
turn to page 6.
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I would like to extend my personal 
thanks to everyone at the 
Anheuser-Busch Companies 

for their sponsorship and sup-
port of the Guarding Texas 
Highways: 2008 DWI Summit. 
The plans for a statewide DWI 
training program broadcast 
through the formidable Busch 
Satellite Network hatched a year 
and a half ago at a meeting hosted by 
John Nau, owner of Silver Eagle 
Distributing in Houston, and John 
Kaestner and Francine Katz from the 
AB corporate offices. We were pretty 
proud of our DWI training efforts up to 
that point, but we asked for support 
through the Texas District and County 
Attorneys Foundation to spread that 
training to more people. John Nau 
talked about using the satellite network 
to broadcast our live training, and the 
folks from St. Louis were intrigued by 

the idea. 
   Those of you who 
attended the training at 
your local Budweiser dis-
tributorship on March 7 
can appreciate just how 
much time and effort 
everyone put into the 
program. The numbers 
were impressive: We had 

over 1,000 attendees statewide and even 
had to cut off registrations a couple of 
weeks before the program because we 
had exceeded our capacity. The summit 

   the  
Executive Director’s Report

By Rob Kepple 
TDCAA Executive Director

was our first peek into live television 
training, and we came away awfully 
impressed with the energy and skill that 
AB Governmental Affairs Director Steve 
Mastorakos, producer Bill Conerly, 
BSN Director Dave Waldman, on-air 
host Sandy Miller, and their entire team 
put into this effort.  
      Another great aspect of this training 
was the work of our local hosts. Many of 
you volunteered to be faculty for the 
program at the 32 broadcast locations, 
and this training would not have worked 
if you hadn’t risen to the challenge. 
      We also need to thank the folks at the 
Texas Department of Transportation for 
their enthusiastic support of our training 
efforts and the John L. and Maurine Cox 
Foundation, which so graciously con-
tributed to the TDCAF when we ran out 
of funding for the course materials (due 
to the vast number of registrations). We 
couldn’t have done it without all of this 
help and support; thank you so much!  
 

And thanks to the A-Team 
We were pretty impressed with the pro-
fessionalism of the people at Anheuser-
Busch. But I think I am safe to say that 
they were impressed with the trainers we 
brought to the show. Thanks to 
Maureen McCormick, ADA in 
Mineola, New York; Warren Diepraam, 
ADA in Houston; Richard Alpert, 
ACDA in Fort Worth; and our own 
Clay Abbott, DWI Resource Prosecutor 
in Austin. These four are experts in their 
field, and we were privileged that they 
shared their knowledge and experience 
with us. 
      If you missed the program, it 
included some must-see highlights: 

Thanks to those folks 
with the Clydesdales 
and our local hosts!

A pair of Clydesdales at AB headquarters
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Maureen’s riveting account of a New 
York case where an intoxicated driver 
slammed into a limousine, whose in-car 
camera caught the whole thing on tape; 
Clay’s colorful descriptions of how to 
prepare your officers to testify well at 
trial; Warren’s easy-to-reproduce court-
room demonstration of eye nystagmus; 
and Richard’s A-to-Z demonstration of 
proper blood evidence collection. 
Thanks to you all! 
 

Hello to our new  
Board members 
Bill Turner, the Brazos County DA and 
this year’s President, has made two new 
appointments to the association and 
foundation boards. Welcome to Jaime 
Tijerina, Kenedy County Attorney, who 
was appointed to the County Attorney 
at-Large position. Welcome also to Lee 
Hon, Polk County CDA, who takes the 
Region 5 Director post. Jaime fills a spot 
left vacant when Scott Brumley, Potter 
County Attorney, was elevated to the 
Secretary/Treasurer spot, and Lee was 
appointed when Chuck Rosenthal, 
Harris County DA, resigned from office. 
 

Looking for funding?  
Don’t come to Austin. 
There’s an old saw around the Capitol 
that the worst place to go for help with a 
problem is the Texas Legislature. That’s 
probably in recognition that most of 
your problems—and their solutions—
are local, and anyway, the legislature 
meets only once every two years. 
      A recent report in the Houston 
Chronicle newspaper supports that tru-
ism. It turns out that Texas state govern-

ment spending per capita is the lowest in 
the country. That is viewed as good news 
by most, and Texas actually gets a B+ 
grade for the quality of governance by 
the Pew Center on the States. But this 
should be a good reminder to those of 
you who are responsible for your office 
budgets. In the long term, you probably 
can’t expect the state government to sud-
denly become a significant contributor 
to your bottom line. The state con-
tributes about $35 million a year to 
prosecution, most of which is for elected 
DA prosecutor salaries, elected county 
attorney salary supplements, and a mod-
est office supply fund for DAs. That fig-
ure is easily eclipsed by the Harris 
County DA’s budget alone. It is unrealis-
tic to think that the state would ever be 
in a position to dedicate significant addi-
tional funding to prosecution offices 
around Texas. We need to continue to 
rely on the variety of state, local, and dis-
cretionary funds that keep the wheels 
turning. 
 

Extra-special SAFP beds? 
In March I received a letter from the 
Texas Department of Criminal Justice 
about the expansion of the Substance 
Abuse Felony Punishment (SAFP) pro-
gram. I’ve never gotten such a letter 
before, so I figure these are pretty special 
beds that you need to know about. That 
may sound a little sarcastic, but indeed 
SAFP beds have been sought-after for 
awhile now, so this is good news. 
      Here are the numbers. Before 2007 
we had 3,250 SAFP beds and a waiting 
list of over 800 offenders. By December 
2007 that wait list was down to just 
above 300 offenders. In April 2008 we 

will see an additional 588 SAFP beds in 
East Texas, bringing capacity to around 
3,800, and another 912 contract beds 
are pending. All of these additional beds 
should be up and running by September 
2008. So, if you do the math, the addi-
tion of these SAFP beds may indeed be 
something to write home about!  
      And I have been warned that these 
may be more numbers than you can 
stand, but here goes: The 500-bed con-
tract DWI treatment facility is now 
operational, and one TYC facility with 
606 beds has now been transferred to 
TDCJ.  
 

A former TDCAA law clerk 
in triple Jeopardy! 
Many of you have talked with Jason 
Dizon, one of our able former law clerks, 
when you called looking for some legal 
assistance several years ago. Jason is now 
an assistant DA in New York, and he is 
looking to come back to a Texas prosecu-
tors’ office soon. But you may have seen 
him last month on the popular TV game 
show, “Jeopardy!” Jason had a three-day 
run and totaled $49,900 in winnings 
before being knocked out.  
      Jason is in fact not the only former 
TDCAA employee to attain game show 
stardom. A few years back you may have 
seen our former research attorney, 
Markus Kypreos, on “Shop Till You 
Drop!,” a show that required him to run 
around a grocery store and throw items 
into a shopping cart. He and his game 
show partner came away big winners, 
scoring many fabulous prizes, including 
a home carpet cleaning system and 
cruise to Hawaii.  

Continued on page 6
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Joe Brown appointed to the 
TYC Advisory Board 
Congratulations to Joe Brown, CDA in 
Sherman, for his recent appointment by 
Speaker of the House Tom Craddick to 
the Texas Youth Commission Advisory 
Board. We have all watched as TYC has 
struggled to regain its footing in the 
wake of scandals and management 
issues, and an advisory committee made 
up of victim advocates, mental health 
experts, and criminal justice profession-
als has been appointed to assist in that 
effort. Joe has served for six years on the 
board of the Grayson County Child 
Advocacy Center and has been active in 
his juvenile justice community. 
Congratulations, Joe, and please keep us 
informed on the advisory board’s activi-
ties. 
 

Welcome! 
Welcome to two of our newest district 
attorneys. Kenneth Magidson, a cur-
rent Assistant United States Attorney 
and former Harris County ADA, was 
appointed as the Harris County DA in 
March. In addition, welcome to Luke 
Inman, who was appointed as the 100th 
Judicial District Attorney out of 
Wellington after Stuart Messer was 
appointed to the bench. ✤ 

Continued from page 5
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Recent gifts to the TDCAF



left an impact. The enormity of what we 
do as prosecutors hit me as I was talking 
with the surviving brother and his par-
ents. After working on that case, I felt 
like I was called to be a prosecutor, so I 
hung up my civil practice and started 
making about one-third as much money 
as a prosecutor. I did it because I felt like 
I was doing what I was supposed to do. 
I was making a difference in people’s 
lives. 
      As I have matured as a prosecutor, 
the significance of our work recently hit 
home when I tried several gang members 
that carried out a hit on a fellow gang 
member. The victim had just been 
released from the pen and was trying to 
quit the gang. It was my position, and 
the jury agreed, that every life is impor-
tant and nobody deserves to be mur-
dered. 
 

Randall Sims, DA in Potter 
and Armstrong Counties 
The case I will never forget happened in 
Collingsworth County in 1997. It was 
the first homicide in that county in over 
50 years, and it happened to a family I 
knew well. My friend’s 
mom was found flat 
on her back in her 
bedroom with a num-
ber of knife and fork 
wounds. At the crime 
scene there was a dis-
agreement as to whether the body and 
underlying carpet should be transported 
to the pathologist or if a crime scene unit 
should come to the house before the 
body was removed. I am glad I stood my 
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Last Saturday my wife and I were 
enjoying a greasy hamburger at a 
local restaurant when an old 

friend and his wife joined us at 
the table. The conversation 
soon turned to crime in the 
county, and my buddy remi-
nisced about his grand jury 
service from 20 years ago. He 
remembered one case in partic-
ular involving child abuse and 
recalled wanting to leap over 
the table after hearing the suspect’s 
excuse for the assault. After telling the 
story, he said that he was amazed at how 
long that single experience stayed with 
him and how he often thought about it. 
He wondered how prosecutors keep 
their sanity when dealing with these 
kinds of cases.  
      From assault to child 
pornography to homicide 
cases, they all include disturb-
ing images that remain with 
prosecutors. There are also 
cases that profoundly affect 
how we do our job in the 
future. They are all cases that leave a 
mark. I called a few prosecutors to ask 
about the cases that have stayed with 

them. They had no trouble identifying 
specifics. The only problem was trim-
ming their stories to just a few cases. 

Here is what they had to say. 
 

Martha Warner,  
DA in Bee, Live 
Oak, and 
McMullen Counties 
A number of cases stay with 
me, but one of the most sig-

nificant was the first one I tried as a spe-
cial prosecutor. A young man and his 
brother were driving in a caravan with 
their family. They were returning to San 
Antonio after enjoying a fishing trip on 
the coast. The defendant had been 
drinking at a concert all day and drove 

up on the two cars from behind. 
The collision flipped the Jeep 
the two brothers were in. They 
were ejected, and one brother 
died from head injuries. The 
defendant fled the scene, but a 
truck driver gave chase and 
eventually blocked his path. We 

tried the case to the court, and the 
defendant was sentenced to 20 years. 
      It was dealing with the family that 

        the  
  President’s Column

By Bill Turner 
District Attorney in Brazos County

Some cases leave their mark

Martha WarnerMartha Warner

Randall SimsRandall Sims
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ground and insisted on the crime scene 
investigation because it yielded a hair 
from the victim’s leg that DNA experts 
matched to the defendant. 
      I was allowed to speak to the young 
man who said he found the body, and 
after we talked I told the police he was 
our suspect. A search of the suspect’s 
house recovered shoes with the victim’s 
blood on them—evidence that 
destroyed the defendant’s claim that he 
never entered the room. 
      In preparing for trial I spent a lot of 
time with crime scene experts, and that 
proved invaluable. The defendant took 
the stand and lied about how 
he rolled the body over to 
check on her. On cross-
examination I laid on the 
floor and had him roll me 
over three different times. 
Then I abruptly ended my 
cross. A lot of the onlookers 
were upset with me for not doing more, 
but they did not know the rest of the 
story. The next day I recalled the crime 
scene expert. As he took the stand, I 
heard the defendant’s investigator tell 
the defense attorney: “I think he is just 
about to prove he didn’t roll that body 
over.” It ended up being the most 
important part of the trial. 
      The case stays with me for a number 
of reasons. First, it taught me to trust my 
instincts and stand my ground when I 
am on a crime scene. Second, it taught 
me how critical it is to meticulously pre-
pare and then carry out that plan. 
Finally, and maybe most importantly, it 
taught me what crime victims really go 
through. I was so close to this family 

that they came to me with all their ques-
tions. It was the most pressure I have 
ever been under because I was so 
attached to the family but knew how 
detached I had to remain to do my job 
effectively. I hope no family ever has to 
go through that again, but this case 
taught me a greater appreciation for the 
day-to-day impact a homicide has on the 
victim’s family. 
 

Joe Ned Dean, DA in 
Trinity County 
The most significant case I have ever 
handled was when I was a judge. The 
case was John Paul Penry, and it changed 

the law of capital murder. But as 
far as cases that leave their mark, 
there are a couple that come to 
mind from when I was a prosecu-
tor. 
   The first case involved a murder 
that was based on a previous fight. 
I knew the victim because earlier I 

had sent him to TYC. The problem 
started when my victim whipped the 
defendant. Later, the defendant returned 
with a gun, killed the victim, and threw 
the gun in the Trinity River. There 
wasn’t much evidence, but the defendant 
talked to an inmate in jail and we were 
able to convince a jury to convict him. 
The sentence was 50 years. After the 
trial, I realized how relieved the commu-
nity was because the defendant was a 
dope dealer who had been terrorizing 
the neighborhood.  
      The second case started at the court-
house square where a motorist came to 
report that a drunk driver had almost 
run him off the road. The intoxicated 

driver followed the motorist to the 
square where there would have been a 
pretty good fight, but police intervened. 
Four officers drew their weapons but 
when one of them saw that the driver 
had a snake charmer shotgun in his 
truck, he busted through the line of 
other officers and tackled the driver. 
After the driver was handcuffed, the offi-
cer was walking him to the jail when 
they came upon the officer’s hat lying on 
the ground. When the driver got to the 
hat, he stomped on it. The officer 
grabbed him by his handcuffed hands 
and ran him into the door of the jail so 
hard it knocked the hinges loose. The 
officer claimed the injuries came from 
the original tackle and that he did not 
use excessive force.  
      We tried the officer twice for official 
oppression, but both cases ended in a 
mistrial. I think that part of the problem 
was that the victim was a bull. His fam-
ily told me that when he was a kid, he 
would run his head into light posts for 
fun. Eventually the officer agreed to give 
up his badge, and we dropped the 
charges. The case has made it hard to get 
along with law enforcement. After it was 
over the victim told me: “I may be a 
drunk, but I am not a liar.” I told him I 
believed him. 
 
Rene Guerra, DA in Hidalgo 
County 
Back in the 1980s, my wife and I went 
to Chicago to visit some friends and go 
on a golf outing. We stayed with a family 
who showed us around and had a barbe-
cue for us. When we got back home to 
Texas, I was told about a capital murder 

Continued from page 7

Joe Ned Dean



that happened at a liquor store. The 
defendant was the nephew of the family 
who had just hosted us.  

   I tried to show the 
family our evidence, but 
they wanted to believe a 
cousin was responsible 
for the crime. I offered 
the young man a life sen-
tence, but he turned it 
down.  The jury returned 

a death sentence in 45 minutes. I lost a 
friendship after that. 
      I learned that if you believe your 
oath and follow your oath, some people 
may not believe you have the public’s 
interest at heart. But we’ve got to do 
what we’ve got to do. 
 

Conclusion 
Prosecutors have up-close exposure to 
the human condition. We see people at 
their worst and at their best. As eye wit-
nesses to suffering, we often see people 
endure the most trying times of their 
lives, putting us in a unique position to 
make an impact. Most people think 
prosecutors are about convictions and 
sentences, and while those results are a 
significant part of our work, the cases 
that seem to stay with us are the ones 
that leave us recognizing the mark we 
have made on someone’s life. ✤ 
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Rene Guerra

Newsworthy

Kyson Johnson honored by A 
Texas Advisory Council on Arson
Kyson Johnson, a special assistant in the specialized crime division of the Dallas 

County District Attorney’s Office, has been named Prosecutor of the Year by A 
Texas Advisory Council on Arson (ATAC). Johnson was honored for his work in 
fighting cases of arson and insurance fraud in Texas. 
      Johnson is the first prosecutor from the Texas Department of Insurance’s Fraud 
Unit to work for a district attorney in the fight against insurance fraud. An Iraq war 
veteran, Johnson presented 24 cases for indictment dealing with insurance fraud, 
theft, and securing execution of a document by deception during his first three 
months with the Dallas County District Attorney’s office. In 2007, Johnson gar-
nered 52 indictments, 34 convictions, $54,000 in fines, and $641,000 in restitution. 
      His most notable case in 2007 dealt with a staged accident ring where he suc-
cessfully convicted all nine defendants who had staged 72 automobile accidents in 
the Dallas/Fort Worth area and had defrauded 21 insurance companies. 
Congratulations on this honor! ✤

Kyson Johnson (left) with ATAC president David Mitchell



First, let me thank people too 
numerous to list by name for the 
great effort at making our DWI 

Summit, Guarding Texas Roadways, 
such a success. Thanks to all of the sup-
port from our executive director, Rob 
Kepple, and others at 
TDCAA, great faculty who 
were so generous with their 
time and talent, tremen-
dous expertise from the 
folks at Anheuser-Busch 
Companies, and support 
from local hosts in 32 
cities. The summit went great due to 
your above-the-call support. What a 
tremendous opportunity to provide 
assistance in these most difficult cases to 
over 1,030 prosecutors and officers from 
every part of the state! 
      Next I will gear up to go back on the 
road for follow-up training in those 
cities that didn’t have satellite access for 
the summit’s broadcast. If you are inter-
ested in a local program this summer, 
watch TDCAA’s website (www.tdcaa 
.com) this June for an application form. 

We plan to incorporate the best parts of 
the summit into our regular training. 
 

Countering drivers’ excuses 
One of the questions that kept surfacing 
during that satellite training, both in 

news stories and in my e-mail 
in-box, was: “What can we do 
with a defendant’s silly explana-
tion at trial for various signs of 
intoxication?” While every case 
demands an individualized 
response, I have some solid sug-
gestions for officers and prose-

cutors to nullify these last-minute trial 
explanations. (My apologies in advance 
that this article is mainly aimed at police 
officers. Prosecutors, if your officers 
need to know this info, copy this col-
umn and pass it out. Better yet, build 
your own officer training around it. If 
we prosecutors are not getting the fol-
lowing valuable evidence in our DWI 
cases, we should be sure our officers 
know we need it.) 
      The best counter to a defendant’s 
explanation for her bad driving (lately, 

cell phone conversations or texting is a 
popular explanation) is officers’ solid 
questioning at the scene of the initial 
traffic stop. Often officers are afraid to 
ask drivers to explain their actions, but 
that is a serious misstep. Fear that the 
offender will have an excuse for a traffic 
violation, nystagmus, lack of mental 
abilities, lack of physical coordination, 
and the refusal to take a breath test is 
misplaced. The roadside stop is the exact 
place for such questioning! At the traffic 
stop, a driver doesn’t have time to con-
coct a believable story, but you can bet 
that after several months with capable 
defense counsel, the defendant will have 
a halfway reasonable explanation for 
every clue the officer notes in the police 
report and video. (I know it may come as 
a shock that defendants might lie or that 
defense counsel could suggest through 
cross-examination alternatives to impair-
ment.) The best time to get to the truth 
is when the defendant is most likely to 
tell the truth, and if not the truth, then 
at least the most ineffective lie. 
 

Conduct ‘Mom’s sobriety tests’ 
Remember that all jurors had mothers, 
just like yours, who conducted their own 
field sobriety tests when those jurors 
came home as teenagers, just like your 
own mom did. My mother made me 
wake her up and give her a hug; then she 
asked me silly questions about my night, 
all while smelling my breath for alcohol, 
scanning for bloodshot eyes, and check-
ing my ability to converse with all of my 
faculties. Mom’s sobriety tests, while not 
as well researched, tested, and verified as 
the SFSTs, are far better accepted by and 

An unanswered question 
from the DWI Summit
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understandable to the average juror. So 
before officers on the stand ever get to 
SFSTs, they must fully explain that they 
conducted Mom’s sobriety tests on the 
defendant too. This is where DWI cases 
are won. While defense counsel will 
always put officers on trial for their exe-
cution of SFSTs, the defendant is the 
focus of Mom’s sobriety tests. As a note 
to prosecutors, don’t forget how impor-
tant an officer’s initial observations are 
during jury selection. And officers, 
nothing in a DWI investigation is as 
important as this first contact and con-
versation you have with the defendant. 
Don’t rush it. Spend as much energy 
developing this set of skills and tech-
niques as you do any other. 
      When an officer stops a vehicle for 
poor driving performance or a traffic 
violation, he must ask the driver to 
explain why she committed the violation 
or dangerous behavior. The question 
should be conversational, not accusato-
ry—it should provide a fair opportunity 
to explain. The officer should confirm or 
rebut this excuse with his own observa-
tions. Later (after arrest) it is also very 
helpful to broach the issue again; it is 
amazing how easy it is for the suspect to 
remember the truth and how hard to 
remember a lie. Keep in mind that the 
jury should and does expect the officer’s 
investigation to be fair, and his ability to 
explain why he pulled the defendant 
over is the very essence of fairness. Will 
the defendant lie? Perhaps—but ask 
yourself whether the lie at the scene will 
be better or worse than the one crafted 
for trial. The explanation the defendant 
gives on the roadside can be investigat-
ed, but it can’t once it is made in court. 

Ask to see the dropped soda, cigarette 
burn, cell phone, or whatever the defen-
dant says took her attention away from 
the road and caused the bad driving. 
 

Three possible responses 
The defendant has only three responses 
to an officer’s request for an explanation. 
First, she can deny what the officer saw. 
Such a response is not a problem in 
court—the officer should win this battle 
of credibility. And denying the officer’s 
observations also suggests that the defen-
dant is unaware of her dangerous driving 
behavior. What better evidence of 
impairment?  
      Secondly, she can admit the behav-
ior with an explanation. This response is 
certainly not a disaster for the prosecu-
tion—the defendant just admitted to 
the probable cause for the stop. 
Prosecutors dream of this kind of evi-
dence in a suppression hearing.  
      Finally, the well-coached and experi-
enced drunk driver can invoke her right 
to silence. Such is her right; so be it. 
Jurors will still view the officer as very 
fair and concerned that the truth comes 
out, which is a better result than if the 
officer had never asked the question. 
      Remember too that the officer’s 
questions are documented on video. His 
observations are now locked into our 
main piece of evidence along with the 
defendant’s unrehearsed and probably 
most frank explanation. This documen-
tation helps the officer put essential 
details in his reports and recall details at 
trial, which is very valuable. Officers and 
prosecutors are doomed to fail if they 
are, or appear to be, afraid of the truth. 
 

“Why” questions 
The officer should also ask “why” ques-
tions during the SFST performance. For 
example, an officer observing HGN 
should ask, “Have you ever been diag-
nosed with any eye problems?” Again, 
every defendant ever tried for DWI has 
“natural nystagmus”—just listen to any 
defense cross-examination. Investigate if 
a driver claims eye trouble at the scene: 
Who is her doctor, when did the eye 
injury happen, what treatment is she 
receiving, etc. Again, a suspect’s initial 
excuse will not be as believable as the 
one defense counsel makes after discov-
ery or on cross when the defendant sits 
silently, cloaked in the 5th Amendment. 
      All suspects on the roadside want 
one thing more than anything in the 
universe:  They want to go home, not to 
jail. Most will avail themselves of every 
opportunity to talk their way out of an 
arrest. If in answering these “why” ques-
tions, they establish legitimate explana-
tions for their bad driving (other than 
intoxication), the officer can make the 
right call and let them go. Being open to 
such options makes the officer much 
more credible.  
      But never forget that one of the 
stages of intoxication (right between “I 
should sing in public” and “Dang! My 
clothes are too hot”) is “I can outsmart 
this officer.” Some offenders have 
learned the hard way that they can not 
outsmart officers when caught driving 
while impaired—they might still retain 
the ability to remain silent as well as the 
right to remain silent. In such a total-
refusal case, I have one other suggestion: 
Turn the in-car video camera around 

Continued on page 12
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during the drive to jail. Don’t ask ques-
tions, just let the camera observe the sus-
pect in the cruiser’s backseat. Video-tap-
ing your own driving is of limited utility 
(although after viewing hundreds if not 
thousands of DWI videos, I could find 
my way from anywhere in Lubbock 
County to the jail). What your camera 
records during the drive has the best 
chance of bringing something admissi-
ble to the prosecutor. Is the defendant 
sleeping? Nice touch. Ranting? Even 
better! Praying? My personal favorite.  
      All of these questions should be 
asked before the officer finishes his road-
side investigation and makes an arrest 
decision. That being the case, the defen-
dant is not in custody. Because she can-

not be the target of custodial interroga-
tion when not in custody, the defen-
dant’s statements should be admissible 
without Miranda warnings or waiving 
her rights. These techniques must be 
applied as early as possible in the inves-
tigation and as completely as the stop 
will allow. 
      Finally, after the DIC-24 is read, the 
defendant refuses a breath test, and the 
defendant is Mirandized and waives her 
rights, ask her why she does not want to 
take a breath test. I bet very few can cite 
as many creative but idiotic reasons for 
refusing the test as a DWI attorney can. 
Far more clever defense counsel are wor-
ried about flesh-eating bacteria on sealed 
Intoxilyzer mouthpieces than intoxicat-

ed suspects are. Silence also works here. 
No impaired suspect will ever wax as 
eloquently as a defense attorney on voir 
dire or as a well-coached defendant on 
the stand. 
      Prosecutors, make sure that all of 
this information gets in front of the jury 
on direct. It will drain the effectiveness 
of those defense-favorite “isn’t it possi-
ble” questions on cross. ✤ 
 
Editor’s note: For more in-depth coverage 
of interrogation techniques, see chapter 2 
of  TDCAA’s excellent Confessions book, 
written by Denton County Assistant 
Criminal DA John Stride and Collin 
County Assistant Criminal DA John 
Rolater.

Continued from page 11
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Behind the scenes at the DWI Summit in St. Louis
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What the camera operator saw of the set:  Richard Alpert and Clay Abbott

Clay Abbott in the makeup chair

Maureen McCormick and Sandy Miller are 
miked and ready for the show.

The view from the control room, which looks out onto the set

Director Bill Conerly talking with Richard 
Alpert and Clay Abbott on set (note the lad-
der and caulk—the crew hadn’t finished 
building the set yet!)

Director Bill Conerly talking with Richard 
Alpert and Clay Abbott on set (note the lad-
der and caulk—the crew hadn’t finished 
building the set yet!)
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fect. In the summer of 2001, Mary had 
placed her profile, titled “not nearly 
enough fun (or sex) in my life,” on an 
adult Internet dating site. In the profile, 
she described herself as a “married, pro-
fessional woman who is full of desire, 
but not having her needs met.” Over the 
next several months, she either contact-
ed or was contacted by numerous men 
with whom she arranged coffee or lunch 
meetings where she determined whether 
they met her requirement of being “an 
extremely discreet man … for an erotic 
and intellectual relationship.” More than 
one did. She also made special efforts to 
get back in touch with men she had 
known in the past. 
      From August through October 
2001, Mary engaged in sexual relations 
with five different men, three from the 
Internet and two from her past, often at 
hotels but also at her own home and in 
her vehicle. During these months she 
communicated with her paramours by 
cell phone and email. The relationships’ 
complexity is demonstrated, for exam-
ple, by a six-day trip Mary took with her 
husband to California, when she made 
11 phone calls and exchanged 16 emails 
with five men. 
      Near the end of October, it 
appeared that Mary’s web of deceit 
began to unravel. Ted, suspicious about 
her activities, hired a private investiga-
tion firm to forensically analyze Mary’s 
computer. The private investigators 
pulled numerous deleted emails from 
her hard drive. Although it was reported 

in the news (and there was some specu-
lation within our office) that Ted pos-
sessed full knowledge of Mary’s affairs 
prior to contacting the PI firm, that is 
unlikely. According to one of the private 
investigators, when he first provided Ted 
with the text of Mary’s emails, Ted 
showed genuine emotion and predicted, 
“When I confront [those men], they’d 
better bring their checkbook because 
they’re going to be writing a check to my 
favorite charity: me.” Additionally, we 
subpoenaed the Robertses’ counseling 
records which chronicled multiple ses-
sions where the topic of Ted’s discovery 
of the affairs was discussed. 
      Ted confronted Mary immediately, 
but any anger was very short-lived. His 
office staff described him as being 
upset—for about a day. Ted then began 
researching the backgrounds of these 
men, including the names of their wives 
and information about their businesses. 
Although only Mary will ever know the 
criteria she used, she had been very selec-
tive in her affairs, choosing only profes-
sional, married men, several of whom 
were corporate executives. Once Ted had 
this information, he carefully drafted 
summaries of his wife’s email conversa-
tions with these men and the dates of 
phone calls between Mary and each 
man, making sure that no man’s summa-
ry contained any reference to any other 
man Mary was involved with.  
      He then utilized an obscure provi-
sion of the Texas Rules of Civil 
Procedure, Rule 202, which allows a 

party to seek judicial permission for a 
deposition to be taken prior to filing a 
civil suit. Rather than filing the docu-
ment in court and seeking an order for 
deposition, Ted filled a draft of the doc-
ument, entitled “Petition to Investigate 
Potential Claims,” with prurient allega-
tions of the men’s sexual encounters with 
Mary. He then noted his “causes of 
action” were based on various violations 
of the Texas Penal Code: obscenity, pub-
lic lewdness, and deviate sexual inter-
course. He concluded by noting that he 
would be “required” to notify company 
officers and the man’s wife of the depo-
sition because they were “persons with 
adverse interest entitled to notice.” 
(Interestingly, in each of the petitions, 
Mary was also listed as a “person with 
adverse interest” despite the fact that she 
actually assisted in typing several of the 
petitions. At trial, Mary explained she 
participated out of fear that her family 
would break up following Ted’s discov-
ery of her affairs.) It is noteworthy that 
Ted’s secretary left his employment dur-
ing this time, taking with her copies of 
several of the petitions because she 
believed that Ted was engaging in 
improper conduct. Finally, Ted attached 
highlighted copies of the Texas Penal 
Code provisions cited in his petitions 
and, in one case, actually included smil-
ing family portraits of Ted, Mary, and 
their children.  
      Once the petitions were prepared, 
either Ted or Mary personally delivered 
them to the men. At no time did the 

Continued from page 1
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petitions disclose that Mary was 
involved with other men, nor did the 
petitions mention that Ted and Mary 
were in the process of purchasing a new 
home valued at more than three times 
the value of their current residence. In 
fact, the petitions and their attachments 
led the reader to believe that Ted and 
Mary were in the process of divorcing 
based solely on Mary’s infidelity with 
that petition’s recipient. The allegations 
and attachments also led the recipient to 
believe he had committed crimes. 
Finally, the documents compelled the 
recipient to conclude that his business 
and personal reputation would be 
ruined if the petition were filed and 
became public record. Some of the men 
consulted attorneys who characterized 
the Rule 202 petitions as baseless and 
considered them a shakedown. Although 
one attorney recommended his client 
file a grievance with the State Bar regard-
ing Ted’s actions, the man declined to do 
so as that action would also bring his 
extramarital activities to light. 
      During negotiations, Ted supported 
his demand for “damages” by showing 
the bill for the forensic computer work, 
expenses of his “ruined” California vaca-
tion, costs of counseling sessions, and 
fees of two attorneys whom Ted claimed 
he needed to take over his legal practice 
during this time period. Four of the 
men, unaware others were shown the 
same damages, agreed to compensate 
him; a fifth man, who was presented 
with a petition, did not agree to pay. Ted 
never filed any of the 202 petitions. 
      In his discussions with three of the 
four paramours who paid money to keep 
the petitions private, Ted also stated that 

part or all of their money would go to a 
recently established charity, the “Roberts 
Foundation for Children.” One man 
was instructed to make his check out to 
“Ted H. Roberts, Trustee.” Two others, 
represented by counsel, insisted on see-
ing the foundation’s articles of incorpo-
ration, bylaws, and IRS exemption 
requests before they released any funds. 
These documents were eventually pro-
vided to the men’s attorneys, and both 
men wrote checks to the new founda-
tion. The records showed that the 
Roberts Foundation for Children was 
incorporated on December 28, 2001, 
with Ted and Mary serving as both its 
officers and directors. It was dissolved on 
January 22, 2004, after nearly all of its 
funds had made their way into the 
Robertses’ business and personal bank 
accounts.3 
      The fourth paramour was not told 
his money would go to charity. His 
$15,000 payment was made directly to 
the forensic investigation firm and to the 
two attorneys whom Ted said were nec-
essary to keep his firm running while he 
recovered from the trauma surrounding 
his wife’s infidelity. (Interestingly, several 
months later these attorneys wrote a 
check in the identical amount back to 
Ted; we don’t know what Ted did or said 
to get this money back.) All four men 
were told that Ted and Mary would 
make a sizeable contribution to the 
Roberts Foundation for Children, but 
Ted and Mary never contributed a single 
penny to their own foundation. 
      In total, Ted and Mary collected 
$155,000: $30,000 from the paramour 
instructed to make his check out to Ted 
as “trustee”; $10,000 from a second 

paramour who made his payment direct-
ly to the Roberts Foundation for 
Children; $100,000 from a third para-
mour, of which $70,000 was given 
directly to the foundation; and the 
$15,000 payment from the fourth para-
mour mentioned above. The petitions 
had been presented to the five men in 
November 2001, and Ted and Mary 
received all of the payments, with the 
exception of the two checks totaling 
$80,000 to the foundation, by 
December 19, 2001. It was important 
for Ted and Mary to obtain these funds 
by this date because they closed on their 
new home that very same day.4 With 
$60,000 from two of her lovers, Ted and 
Mary could afford the $93,000 down 
payment they needed at the house clos-
ing, and they borrowed the difference 
from their credit cards. The paramours 
had bought silence; the Robertses had 
bought a new house. 
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Shakedown comes to light 
With a new home courtesy of Mary’s 
former lovers, money in accounts avail-
able to them as the “officers” of their 
own foundation, and the victims of their 
blackmail unwilling to call attention to 
their own extramarital affairs, it looked 
like Ted and Mary would have gotten 
away with their crimes—except for a 
fortunate (for us) set of events. At the 
same time Ted and Mary were closing on 
their new home, Ted’s law partner, 
Robert V. West, decided to end their 
partnership. When he left the office, he 
too had taken with him copies of the 
Rule 202 petitions which he found 
improper. The 202 petitions were intro-
duced during a hearing in a subsequent 
lawsuit regarding financial dealings 
between the law partners. The San 
Antonio Express-News took an interest in 
the case and published the June story 
that called our elected criminal DA’s 
attention to the Robertses and their 
affairs. 
      One of the first things Ranger 
Collins and our office did was to get 
copies of the 202 petitions introduced in 
the civil proceeding. This task proved 
both difficult and time-consuming 
because the civil court had sealed these 
records and, despite our request for 
them as part of a criminal investigation, 
the ultimate decision to release the 
records required the involvement of an 
appellate court.5 Once our office 
obtained the petitions, the five men were 
contacted, and we issued subpoenas for 
any records relating to their payments to 
the Robertses. Ultimately, the five men 
who were served with the Rule 202 peti-

tions cooperated with the investigation, 
although with differing degrees of will-
ingness. All of them believed that this 
ordeal was behind them to the extent 
that only one had told his wife about the 
affair prior to our office contacting 
them. Ultimately, one man delayed that 
uncomfortable revelation until the day 
before Ted’s jury selection began. 
      Most still had their original 202 
petitions, which proved helpful at trial 
(discussed more in detail later). Those 
who paid provided information regard-
ing the checks written to the Robertses, 
revealing to us the numbers of some of 
the Robertses’ bank accounts, which in 
turn, led us to their other accounts. 
Those who had retained attorneys still 
had some original correspondence with 
the Robertses relating to the petitions, 
payments, and foundation. In fact, two 
of the men had copies of the founda-
tion’s bylaws, and one had a copy of a 
request for tax exempt status that Ted 
Roberts claimed to have filed with the 
IRS. Most of them also had original doc-
uments signed by Ted and Mary pur-
porting to be “confidential settlement 
agreements” where all parties agreed not 
to disclose anything about the events or 
otherwise make them public. Finally, all 
five men were interviewed regarding 
their contact with Mary and their dis-
cussions with the Robertses regarding 
the payments. 
      Additionally, with knowledge of the 
Robertses’ bank accounts, we learned the 
names of the former employees of the 
Robertses’ law firm and interviewed 
them.6 From these interviews we learned 
Ted’s former secretary had kept copies of 
the 202 petitions to which she had 

access. These documents included Ted’s 
handwritten notes that listed what he 
intended to ask from each paramour and 
detailed the amounts that clearly showed 
he was seeking the recovery for the same 
“damages” from more than one party.  
      Finally, we determined the extent of 
Mary’s involvement in the scheme. Aside 
from typing some of the petitions and 
acting as both an officer and director of 
the Roberts Foundation for Children, 
Mary actually delivered two of the peti-
tions herself and arranged a meeting 
where Ted delivered a third petition. In 
one case, she went so far as to include a 
note attached to a petition of a para-
mour whom she knew was represented 
by counsel suggesting, “I don’t know 
how much of the material you would 
want to share with [your attorney] or 
anyone else.” Additionally, Mary was 
responsible for the actual movement of 
most of the funds in the foundation’s 
accounts to accounts belonging to her 
and her husband. 
 

Charging the Robertses 
After we reviewed the information from 
the investigation, it became clear that 
Ted and Mary had engaged in good old-
fashioned blackmail and extortion. 
Texas, however, has done away with 
both of these crimes, consolidating them 
within the theft statute.7 We decided to 
allege the Robertses’ crimes as thefts.8 
That is, the money the paramours paid 
was given without their effective consent 
because they were induced by the 
Robertses’ deception and coercion.9 In 
looking at how the Robertses 
approached these victims, we believed 

Continued from page 17
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each victim was led to believe that 1) Ted 
and Mary’s marriage was ending; 2) each 
paramour was the sole person responsi-
ble for their divorce and the only person 
with whom Mary had been unfaithful; 
3) Ted would file the 202 petition if the 
victim did not pay; 4) filing the petition 
would result in notification of the vic-
tim’s wife and employer; 5) he had com-
mitted crimes that would result in crim-
inal charges with collateral consequences 
to his personal and professional life; 6) 
Ted had created a charitable foundation 
to which he and rich associates would 
make substantial contributions; and 7) 
much, if not all, of any payment the vic-
tim made would benefit needy children. 
Based on these notions, we alleged spe-
cific parts of the definitions of deception 
and coercion as negating any effective 
consent by the victims.10 Each victim 
was alleged in a separate count for each 
defendant, and each defendant also had 
a count where the amounts taken from 
each paramour were aggregated pur-
suant to “one scheme or continuing 
course of conduct.”11 Therefore, each 
defendant had a five-count indictment 
consisting of two state jail felonies, one 
3rd-degree felony, and two 2nd-degree 
felonies, including the aggregation 
count, which was based on the monetary 
amounts paid by each victim. The result 
was a three-page, single-spaced indict-
ment for each defendant. 
 

The trials 
The trials of Ted and Mary were con-
ducted separately. The same attorneys 
represented both defendants and, after 
they waived any potential conflict, the 
judge granted a severance based on their 

lead counsel’s representation that he 
would present inconsistent defenses. By 
agreement, Ted went to trial first.  
      His defense was simple and unsur-
prising. He contested few facts of the 
case, resting entirely upon the belief that 
what he did was not a crime. Ted had 
gone to great lengths to make his actions 
look legitimate. On the surface it might 
appear, as the defense claimed, that “this 
is what lawyers do all the time.” But we 
asked the jury to look deeper.  
      In this respect, the original high-
lighted 202 petitions obtained during 
the investigation were significant. Each 
had attached copies of Penal Code pages 
that contained Ted’s yellow marks draw-
ing the reader’s attention to specific pro-
visions. Perhaps demonstrating Ted’s 
lack of understanding of criminal law, 
some of these provisions were not even 
crimes but rather the underlying defini-
tions. Allegations in the petitions 
claimed that Ted could bring suit for 
their violation. Clearly, the petitions’ 
intention was to make the recipient 
believe—as one paramour stated from 
the stand—that “I’d committed a 
crime.” It seemed clear that Ted was 
attempting to “accuse a person of [an] 
offense” and create “a false impression of 
law” such that the paramours would 
submit to his demands. 
      The similarities of how each para-
mour was approached, including refer-
ences to the creation of the Roberts 
Foundation for Children and the 
implicit representations that Ted and 
Mary were divorcing, were also empha-
sized during our prosecution. The “false 
impression of fact” regarding the 
Robertses’ donation of a substantial 

amount of money to their foundation 
was easily refuted by showing that the 
only funds ever received by the founda-
tion came from the paramours. The 
“false impression of fact” created regard-
ing Ted and Mary’s relationship was 
brought out through the earnest money 
contract for their new home initiated 
during the time Ted was negotiating 
with the paramours and the use of part 
of the proceeds at closing. Testimony 
from Ted’s former secretary that Ted and 
Mary had never appeared closer or more 
loving than while he was working on the 
202 petitions also supported it. Also sig-
nificant to these impressions was our 
belief that Ted never intended to file any 
of the petitions because such an action 
would be even more embarrassing for 
him and Mary than for the five victims. 
This belief was supported by the fact 
that, after their activities were reported 
in the San Antonio Express-News, the 
Robertses became involved in a civil suit 
for damages against the paper for inva-
sion of privacy and intentional infliction 
of emotional distress.12 
      The most significant “false impres-
sion of fact” related to the representa-
tions that the Roberts Foundation for 
Children would engage in charitable 
endeavors. Painstaking review of every 
check written from or deposited into the 
couple’s primary bank accounts provid-
ed some of the best evidence against 
them. The Roberts Foundation for 
Children accounts showed that of the 
$80,000 given to the foundation, over 
$70,000 went directly to the Robertses 
and their law firm, while much of the 
remainder went to an outside law firm 
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that prepared the organizational docu-
ments required by the paramours’ attor-
neys and for a seminar Mary attended in 
Austin, ironically, to teach attendees 
how to run a charitable organization. 
The Robertses had already withdrawn 
$50,000 from the foundation bank 
account less than three months after it 
was opened.  
      In addition to the foundation 
accounts, we reviewed virtually all 
checks written in every bank account the 
couple maintained from several months 
before Mary began her 
affairs until after the 
foundation was dis-
solved. While doing so, 
we also reviewed all 
deposits into those 
accounts. While the 
Roberts Foundation for 
Children accounts were 
being pilfered, Mary and Ted did not 
make a single personal donation to any 
charitable organization relating to chil-
dren. It also showed the money 
siphoned from the foundation was taken 
during a time when the Robertses, 
although claiming to be in financial 
trouble, were spending money on expen-
sive clothes and furniture and at least 
one more vacation to California. 
Evidence surrounding the foundation 
was, undoubtedly, the best part of the 
case against the Robertses. We filed 
numerous business records affidavits 
relating to thousands of pages of bank 
records, and Ranger Collins testified 
how the paramours’ deposits arrived at 
their ultimate destination: the Robertses’ 
pockets. Over multiple defense objec-

tions regarding relevance, the significant 
withdrawals were displayed to the jury 
using an imager and a large screen. 
      Ted’s defense presented evidence 
that Ted wanted to start a foundation for 
children prior to Mary’s affairs and 
“expert” testimony from a former Texas 
State Bar president who offered his opin-
ion that all of Ted’s activities comported 
to the highest legal and ethical stan-
dards. He failed to mention until con-
fronted during cross-examination that 
he was the attorney suing the San 
Antonio Express-News in the pending 

civil suit and that he was doing so on a 
40-percent contingency fee basis. 
      The State’s closing arguments ended 
with a PowerPoint slide consisting of an 
unflattering photo of Ted above the now 
infamous quote, “When I confront 
them, they’d better bring their check-
book because they’re going to be writing 
a check to my favorite charity: me.” As 
the jury exited the courtroom, the quote 
remained displayed on the screen near 
the door.  
      The jury convicted Ted of three of 
the five counts of theft—from the para-
mours who paid Ted based on his prom-
ise to fund the foundation. (Though we 
did not have an opportunity to speak 
with Ted’s jurors afterwards, the foreman 
was interviewed by the media and said 

that the jury focused on those victims 
who donated directly to the charity.) 
Ted, who had no criminal record, had 
elected to be sentenced by the judge and 
received five years in prison. His case is 
pending appeal, but his license to prac-
tice law has been suspended. 
      Mary’s trial was a near repeat of 
Ted’s, including the same defense expert. 
The major exception was that Mary’s 
defense claimed that she was not really 
involved in the thefts, which might be 
expected because we were trying her as a 
party. Unlike Ted, Mary testified in her 

own defense. She claimed to 
have acted in only a secretarial 
capacity when typing the Rule 
202 petitions. She further 
claimed that, although she did 
no research and gave no 
thought to the legality of Ted’s 
actions, she relied on Ted’s 
knowledge of what he was 

doing. Finally, her withdrawal of funds 
from the foundation was done solely 
because Ted instructed her to. She also 
characterized these withdrawals as 
“loans,” which is prohibited by Texas 
law and the foundation’s own articles of 
incorporation.13  
      While such a defense may have 
worked for someone with less education, 
the jury did not accept that explanation 
from Mary, a licensed attorney and real 
estate agent with two master’s degrees. 
The jury convicted her on all five 
counts. Like her husband, she elected to 
go to the court for sentencing and was 
given 10 years’ probation. Mary’s law 
license is currently suspended. The 
Robertses’ marriage, however, remains 
intact. 
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“When I confront them, they’d 
better bring their checkbook 
because they’re going to be writing 
a check to my favorite charity: 
me.” — defendant Ted Roberts



 

Lyrics defining life 
One of the more entertaining parts of 
this prosecution occurred when Mary 
was on the witness stand. She was trying 
to explain why she placed her profile on 
an adult dating site and ended up hav-
ing sexual relations with multiple men. 
She testified that Ted had earlier placed 
his profile on the Internet, and she did 
the same hoping he would respond to it. 
She said, “It’s like—what’s that song? ‘If 
you like piña coladas / And getting 
caught in the rain.’” She was referring to 
Rupert Holmes’ song “Escape,” where a 
man answers a personal ad only to find 
that his girlfriend had placed it.14 Her 
hope was that Ted would respond to her 
ad and that their marriage would be 
saved. She had no explanation for how 
her plan went so far off track.  
      As we sat listening to her testimony, 
we couldn’t help thinking it sounded 
more like another song, “Lookin’ for 
love in all the wrong places / Lookin’ for 
love in too many faces.”15 ✤ 
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Scholarship 
applications 
due July 1 
 

Applications for the Investigator 
Section scholarship are now 

being accepted; application forms are 
available at www.tdcaa.com. Just 
search for “scholarship.” At least one 
$750 scholarship will be awarded 
annually. Children under legal 
guardianship of a current TDCAA 
member; who are under 25 years old; 
who are currently enrolled in an 
accredited college, university or voca-
tional-technical school; and who have 
a cumulative GPA of at least 3.0 are 
eligible. Completed applications and 
essays are due to TDCAA by July 1. 

Contributions to 
memorial fund 
now accepted
In the March-April issue of this journal, Dallas 

County Investigator Brent Robbins wrote 
about a heart-wrenching case where Marilyn 
Gates was killed by an intoxicated driver. Mr. 
Robbins will present a check to the Marilyn 
Gates Memorial Fund Scholarship when he 
travels to New Hampshire (where the Gates 
family lives) in June. The scholarship has previ-
ously been limited to $500; the hope is to at 
least double that amount. Anyone interested in 
contributing to the fund can send money to: 
Brent Robbins, Denton County Criminal 
District Attorney’s Office, 1450 E. McKinney St., 
Suite 3100, Denton, TX 76209.
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      By contrast, constructive contempt 
involves disobedience which occurs out-
side of the court’s presence, such as fail-
ure to comply with an order. Because it 
occurred outside of the court’s presence, 
this type of contempt requires witnesses 
to be proven. The court is thus required 
to give the contemnor written notice, 
hold a hearing, and afford the contem-
nor the opportunity to call witnesses 
and defend herself against the charges.2 
Civil vs. criminal contempt. The most 
important classification of contempt is 
civil or criminal. Despite the name, this 
classification has nothing to do with the 
underlying case. Civil contempt may 
occur in a murder trial as easily as crim-
inal contempt stems from a divorce. 
Rather, the classification is dependent 
on the purpose of the contempt: Civil 
contempt seeks to correct a violation, 
while criminal contempt punishes the 
violator.  
      Civil contempt is also known as 
“coercive” or “remedial” contempt 
because it seeks to remedy the violation 
of a court order.3 The purpose of the 
contempt is to persuade the contemnor 
to obey a previous order. This is the 
classic situation of a witness being jailed 
until he agrees to testify. The judge may 
assess a fine, imprisonment, or both, 
and the sentence may be determinate or 
open-ended. The only requirement is 
that the contempt is conditional—the 
contemnor may escape the sentence by 
complying with the court order. In this 
way, the contemnors are said to carry 
“the keys of their prison in their own 
pocket.”4  
      Criminal contempt, on the other 
hand, is also known as “punitive” con-

Television has taught us that with 
the magic words “You’re in con-
tempt!” and the bang of a gavel, 

the offending person may be found in 
contempt for non-speech conduct and is 
hauled away by a bailiff to sweat 
out a night in jail, and order is 
magically restored to the court-
room. The actual practice of 
contempt is, of course, not quite 
as seen on TV. In most court-
rooms, contempt is much more 
rarely seen, and it entails more proce-
dure than many think. Whether faced 
with the threat of contempt for actions 
in court or asked by the judge to assist in 
contempt procedures for a defiant wit-
ness, prosecutors should be aware of the 
basic procedural requirements of con-
tempt law.  
 

Classification 
What sort of notice is required? Must a 
hearing be held? What rights does the 
accused have? Can you appeal? The 

answers to these questions 
depend on what type of con-
tempt is alleged. Contempt 
may be either direct or con-
structive, and either civil or 
criminal. 
Direct vs. constructive con-

tempt. The type of contempt most often 
featured on television is direct con-
tempt, which involves disobedience or 
disrespect occurring in the court’s pres-
ence. Because the judge directly wit-
nessed the offensive action, he may 
immediately punish the violator. Direct 
contempt stems from the court’s inher-
ent power to punish violations in its 
presence.1 

A prosecutor’s guide 
to contempt of court
Contempt is rarer in real life than in TV courtrooms, so 

many prosecutors have never handled such a case. Here’s 

a primer on this procedure-heavy piece of law.

Andrea Westerfeld

By Andrea L. Westerfeld 
Assistant Criminal District Attorney in Collin County

  CRIMINAL LAW



tempt because it seeks to punish a viola-
tion.5 The lawyer fined for swearing in 
court is an example of criminal con-
tempt. It is unconditional—the punish-
ment stands regardless of what the con-
temnor may later do to comply with the 
court order. Criminal contempt thus 
requires due process and a higher stan-
dard on appeal because of this punitive 
nature. Criminal contempt in Texas is 
punishable by a maximum fine of $500 
and confinement for no more than six 
months.6 But each violation of a court 
order may be punished, so a lawyer 
could, for example, be sentenced to a 
$500 fine for each day he violated a dis-
covery order. 
      Prosecutors should be particularly 
aware of criminal contempt, as it is con-
sidered a crime and can thus bar prose-
cution for the same conduct.7 If, for 
example, a person is found in criminal 
contempt for failure to pay child sup-
port, the State may not be able to prose-
cute him for criminal nonsupport for 
the same instances of failing to pay.8 The 
State should charge different dates than 

the contempt order to be sure not to run 
afoul of double jeopardy. Similarly, a 
person held in contempt for lying to the 
court may not subsequently be prosecut-
ed for perjury for the same lie.9 
      It is possible for a contempt order to 
be both civil and criminal if it contains 
elements of each. For example, a judge 
may jail a lawyer for three days for fail-

ing to comply with a discovery order 
and order him to remain in jail until he 
complies. The initial unconditional sen-
tence—confinement for three days even 
if discovery is given immediately—is 
criminal contempt, while the condition-
al portion of the sentence—where the 
contemnor only remains in jail until the 
discovery is provided—is civil con-
tempt. 
 

Requirements of due process 
No notice is required for direct con-
tempt, whether civil or criminal, unless 
it is assessed against an officer of the 
court.10 This is due to the court’s “inher-
ent power to punish” for actions occur-
ring before it and because the contempt 
immediately follows offending behavior. 
But constructive contempt requires 
written notice of how, when, and by 
what means the party committed the 
alleged contempt.11 This notice can be in 
the form of a motion for contempt, a 
show-cause order, or any other equiva-
lent process. Furthermore, because this 
is a due process issue, merely following 

the standard rules of service is not suffi-
cient. Sending a notice to the defen-
dant’s home12 or to his attorney,13 serving 
notice by publication under the Rules of 
Civil Procedure,14 or even orally notify-
ing him15 is not sufficient if the defen-
dant can show he had no personal 
knowledge of the setting and was not 

purposely avoiding service.  
      The courts do not appear to have 
addressed precisely how much notice is 
required. The only opinions that deal 
with a specific timeframe focus on fail-
ure to pay child support, which has its 
own 10-day notice requirement. In 
other situations, as little as three days’ 
notice has been held sufficient.16  
      Due process must also be satisfied at 
the contemnor’s hearing. Contempt pro-
ceedings are quasi-criminal in nature—
that’s true even for civil contempt 
because imprisonment is a possibility; 
thus they must comply with criminal 
standards of due process.17 A person is 
entitled to counsel at a contempt hearing 
and has the right against self-incrimina-
tion.18 But there is no inherent right to a 
jury trial. A person held in civil con-
tempt has no right to a jury trial, and the 
right exists in cases of criminal contempt 
only if “serious” punishment is 
imposed.19 Serious punishment is con-
finement for more than six months or a 
fine greater than $500. This determina-
tion is cumulative, so a series of smaller 

sentences for multiple violations can 
be combined to amount to a “serious 
punishment.”20 Finally, the hearing 
requirement may be satisfied by affi-
davits.21 The court is required to give 
the contemnor “a meaningful oppor-

tunity” to explain his behavior, but it is 
not required to hold a live hearing.  
 

Proof of contempt 
Although the court’s power to punish 
through contempt is broad, contempt is 
meant to be exercised rarely and is pre-
sumed not to exist.22 Three elements 
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Although the court’s power to punish through 
contempt is broad, contempt is meant to be 
 exercised rarely and is presumed not to exist.



must be satisfied to prove contempt: 1) a 
reasonably specific order, 2) a violation 
of the order, and 3) the willful intent to 
violate the order.23 To be specific enough 
to support a constructive contempt find-
ing, an order must spell out the details of 
compliance in clear, unambiguous terms 
so that a person knows exactly what she 
must do to comply with it. Some courts 
have held that an oral order is never suf-
ficiently specific; thus, only a written 
court order may support a constructive 
contempt finding.24 An oral order may 
support a direct contempt finding, but it 
must still be clear what the court has 
ordered the person to do.25 
      Noncompliance with an unambigu-
ous order of which a person has notice 
raises the inference that the violation was 
willful.26 But a person is in contempt 
only if he has the ability to comply with 
the court’s order but chooses not to.27 A 
person may not, for example, be jailed 
for failing to turn over property not in 
his possession. But for this exception to 
apply, the inability to comply must be 
involuntary.28 If a person puts himself in 
a position where he is unable to comply 
with the order, then he may still be held 
in contempt.  
 
Appeal 
There is no appellate process for con-
tempt orders, but a contemnor may seek 
relief through a writ of habeas corpus.29 
A writ will issue only if the contempt 
order is void, meaning it is beyond the 
court’s power or the contemnor was not 
afforded due process. A contempt order 
is beyond the court’s power if it violates 
the Texas Constitution. Notably, the 

Texas Constitution prohibits imprison-
ment for debt, so a contempt order 
based solely on a failure to pay a debt is 
void. This does not apply, however, if the 
failure is to pay child support or a crim-
inal fine. In both cases, this is considered 
failure to perform a legal duty, not fail-
ure to pay a “debt.” If a person is held in 
contempt but not imprisoned, then he 
may be able to seek relief through a writ 
of mandamus.30 The standard is similar 
to a writ—the contemnor must show 
that he is unquestionably entitled to 
relief. 
 

Other provisions 
A person may not be released on any sort 
of bond from a contempt order.31 If the 
trial court permits a bond, then the per-
son is no longer illegally confined and a 
writ will not issue. But if the Court of 
Criminal Appeals issues the writ, then it 
can order the contemnor released on 
bond pending the conclusion of its hear-
ing.  
      There is a special provision, howev-
er, for officers of the court held in con-
tempt;32 it applies to all four types of 
contempt. Officers of the court include 
attorneys, bailiffs, clerks, court reporters, 
and other similar officials. An officer of 
the court must be released on a personal 
recognizance bond pending a hearing to 
determine his guilt or innocence. He is 
also entitled to a hearing in front of a 
judge other than the offended judge. 
The presiding judge of the administra-
tive district in which the contempt 
occurred must appoint another district 
judge to preside over the hearing. This is 
the only time a court other than the 
offended court is legally authorized to 

assess contempt. Because contempt is 
part of the inherent powers of the court, 
a court is otherwise not authorized to 
find a person in contempt for violating 
another court’s order. 
      A written order is required before a 
person may be confined for contempt, 
direct or constructive.33 If the contempt 
is civil, then the order must clearly lay 
out what is required to purge himself of 
contempt. But the court may order the 
person detained for a reasonable time 
while the written order is prepared. 
 

Conclusion 
With luck, you will never have to use the 
information from this article. But if you 
do find yourself involved in a contempt 
proceeding, the following questions can 
help you quickly get a handle on the sit-
uation: 
•     Did the offensive behavior happen 
in front of the judge? Is the offender an 
officer of the court, meaning an attor-
ney, bailiff, court reporter, etc.? If your 
answers are “no” and “yes,” respectively, 
then you need to fulfill all due process 
requirements. 
•       Was there a court order specific 
enough to support a finding of con-
tempt? 
•       Did the offender have the ability to 
comply with the order? If not, did the 
offender put herself in the position of 
not being able to comply? 
•     Did the offender receive personal 
notice of the contempt charge and the 
ability to defend against it in some form? 
      This article is far from an exhaustive 
study of contempt, but it provides a 
good base of knowledge. Whether you 
are contemplating courses of action, 

           THE TEXAS PROSECUTOR

PAGE 24

Continued from page 23



       MAY–JUNE 2008

PAGE 25

have become involved in a hearing at a 
judge’s request, or hear those magic 
words—“you’re in contempt”—yourself, 
I hope this information will guide your 
next move. ✤ 
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Civil Law Seminar, May 28–30, at the 
Sheraton in downtown Austin. Call 512/478-
1111 for reservations. 
Crime Scene to Courtroom, June 18–
20, at the Omni Colonnade in San Antonio. 
Call 210/691-8888 for reservations. 
Prosecutor Trial Skills Course, July 
13–18, at the Omni Southpark in Austin. Call 
512/448-2222 for reservations. 
Advanced Trial Skills: Homicide, 
August, at the Baylor School of Law in 
Waco. 
Annual Criminal & Civil Law 
Update, Sept. 17–19, at the San Luis 
Resort in Galveston. Both the San Luis and 
the Hotel Galvez are booked; call for over-
flow rooms at the Hilton at 409/744-5000, 
or keep checking the other two in case of 
cancellations. 
Key Personnel Seminar, Nov. 5–7, at 
the Omni Colonnade in San Antonio. Call 
210/691-8888 for reservations. 
Elected Prosecutor Conference, 
Dec. 3–5, at the Omni Southpark in Austin. 
Call 512/448-2222 for reservations. ✤
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are some special issues contained in 
§481.134(a). The term “institution of 
higher education” covers most colleges 
and post-high school technical institu-
tions. The additional definition of “or 
any other agency of higher education of 
as defined by §61.003, Education 
Code” does not add much but does 
include some places that may not com-
monly be thought of as a place of higher 
learning.1 
      “Playground” is a term that has led 
to some litigation. The statute provides 
that a playground is any outdoor facility 
not on the premises of a school that is 
intended for recreation, is open to the 
public, and contains three or more sep-
arate apparati intended for the recre-
ation of children, such as slides, swing 
sets, and teeterboards. If alleging a play-
ground as the basis of your drug free 
zone, tell your officers to count the 
apparati. For example, a slide attached 
to a swing set will likely count as only 
one apparatus. The best procedure is to 
take photographs of the area so that the 
jury may see and count for themselves 
the number of apparati. Also, watch the 
issue of whether the playground is open 
to the public. In Ingram v. State,2 the 
State’s failure to establish that a play-
ground, which was located on private 
property, was open to the public was 
fatal to a drug-free zone finding.3 

Therefore, before using a playground as 
the source of your drug free zone, you 
must determine who owns the land and 
insure that there are no limits on who 
may have access to the area. Be wary of 
playgrounds located in apartment com-
plexes or on private property as they will 
likely have limited access and therefore 

In every prosecutor’s office, drug 
cases make up a significant portion 
of the workload. Everyone in law 

enforcement knows that the use and dis-
tribution of drugs is the root cause of 
many other offenses we handle, and 
dealing effectively with these cases 
directly impacts the community’s safety 
and well-being and reduces the number 
of other offenses.  However, because 
most drug offenses do not fit within the 
parameters of Art. 42.12, Section 3g, 
Texas Code of Criminal Procedure, 
keeping drug offenders in prison is 
becoming increasingly difficult.  
      One tool assists prosecutors in their 
quest for a meaningful prison term for 
drug offenders: an affirmative finding 
that the offense was committed in a 
drug-free zone (DFZ). The DFZ finding 
can, in many cases, rival a deadly 

weapon finding in effectiveness.  
      Unfortunately, the statute governing 
DFZs (Health & Safety Code 
§481.134) reads like the tax code and is 
often the source of much folklore and 
urban legends. Being cognizant of the 
statute’s variables and how they apply to 
your facts is the key to using it success-
fully. In turn, applying this statute to a 
drug case will greatly enhance your abil-
ity to protect your community’s most 
valuable resource, our children, while 
discouraging your community’s criminal 
element. 
 

Definitions 
For the purposes of this article, I will 
refer to the area that creates the drug free 
zone as the “source location.” 
      While most terms used in this sec-
tion have their common meaning, there 

Drug-free zones
The dangers of allowing drug dealers to hawk their wares 

around our children are plainly evident. Here’s how to use 

an important tool to keep drug offenders in prison and off 

the streets.

By Richard Martindale 
Assistant District Attorney in Potter County
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fail to meet the definition.  
      “Premises” means the real property 
and all buildings and appurtenances per-
taining to the real property. Do not for-
get that when the term “premises” is 
used, your zone will include the land 
upon which your source location is 
located. For example, the premises of an 
institution of higher learning would 
include the entire college campus and 
begins to run at the edge of the property 
line out to 1,000 feet. Be sure your offi-
cer measures from the edge of the prop-
erty line, not from the side of a building 
on the property. 
      The most common source location 
is a school, which is defined as a private 
or public elementary or secondary 
school, or a daycare center, which is 
defined as a child-care facility that pro-
vides care for more than 12 children 
under 14 years of age for less than 24 
hours a day.4 These, of course, are scat-
tered throughout your community and 
will not necessarily show up on any map. 
Therefore, your officers should scout the 
area of the offense for signs or other 
indicators of daycare centers. The phone 
book may be a good place to look too 
because such centers can be found in 
unusual places:  Many health clubs, 
churches, and businesses may have 
child-care facilities. 
      Private schools are also source loca-
tions. Pay attention to church-based 
schools, private academies, and as at 
least one court has suggested, a private 
home used for home schooling, all of 
which may provide the basis of finding a 
drug free zone.5 A thorough scouting of 
the area of the offense may pay big divi-
dends. Remember that a school is a 

school regardless of the time of year. The 
statute draws no distinction between 
whether school is in session or out—it 
merely states the place.6 Note that while 
subsection (a) simply defines the term 
“school,” the enhancements in subsec-
tions (d), (e), and (f ) use the phrase “any 
real property owned, rented, or leased to 
a school or school board,” thus expand-
ing the number and type of those loca-
tions to include any property owned by 
a school, such as the bus barn or storage 
facilities.  
      Another DFZ is a “video arcade 
facility,” which, like a playground, must 
be open to the public, including those 
17 or younger; must be intended prima-
rily for the use of pinball or video 
machines; and must contain at least 
three such machines. Again, photos of 
the facility will go a long way in prose-
cuting your drug free zone case when a 
video arcade is your source location.  
      The “youth center,” like the daycare 
center, is often overlooked as a source 
location. The term includes any recre-
ational facility or gymnasium intended 
primarily for use by those 17 and 
younger and which regularly provides 
athletic, civic, or cultural activities. 
Therefore, watch for after-school pro-
grams, Boy or Girl Scout meeting places, 
and sports facilities used for organized 
groups such as Pop Warner football. 
During the summer months, communi-
ties will often host free lunch programs 
and similar activities at local parks and 
other places that would not otherwise be 
considered a drug free zone but will be 
during those times. 
 

Charging 
Charging the drug-free zone is the most 
difficult and most important step in the 
process. There are four variables to 
account for to determine when and how 
to use the statute. The first is to deter-
mine which penalty group your con-
trolled substance fits into and how much 
of the substance is involved. Next, what 
conduct has the defendant committed, 
i.e., possession, delivery, or possession 
with the intent to deliver? Third, what 
location will be alleged as the source of 
your drug free zone? Lastly, what dis-
tance from the source location is 
involved? 
      The first three variables are relatively 
easy. What kind of controlled substance 
is involved, its quantity, and the defen-
dant’s conduct (possession or delivery) 
are the standard basis of any drug prose-
cution. Your charging instrument 
should read like any other possession or 
delivery case.  
      The drug free zone is where we run 
into some confusion. The notice of a 
DFZ is generally considered an enhance-
ment provision and therefore may be 
given either in the indictment itself or 
by filing a separate notice with the trial 
court, similar to giving notice of intent 
to seek a deadly weapon finding. 
However, this is not true if the offense 
you are alleging is defined in either 
§481.134(b) or (d); to punish the state 
jail felony offenses listed in those subsec-
tions as 3rd-degree felonies, the DFZ 
must be alleged in the indictment7 
because the courts have held that offens-
es that fit into the provision of subsec-
tions (b) or (d) are separate and distinct 

Continued on page 28
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3rd-degree felonies and not enhanced 
versions of the offenses listed in those 
sections.8 
      The same is true for the offense list-
ed in subsection (e). Those offenses 
would otherwise be Class A misde-
meanors but for the fact that the offense 
was committed within 1,000 feet of any 
real property owned, rented, or leased by 
a school or school board, the premises of 
a youth center, or on a school bus. In 
those cases, the allegation of the drug 
free zone must be set out in the indict-
ment, as that element would be jurisdic-
tional, in the same manner as alleging 
prior convictions to establish a felony 
Driving While Intoxicated. While no 
reported case has discussed this subsec-
tion for the same reasons and logic set 
forth by the courts concerning subsec-
tions (b) and (d) an offense pursuant to 
Subsection (e) would be a separate 
offense from one committed under 
Section 481.117(b), 481.119(a), 
481.120(b)(2) or 481.121(b)(2) not 
only because they have increased pun-
ishment but also that that element vests 
the district with the jurisdiction to hear 
the matter. 
      I should note that subsections (b) 
and (d) are almost—but not quite—
identical; the big difference is that “an 
institution for higher learning” is only a 
source location for felony delivery cases, 
NOT for felony possession or misde-
meanor delivery or possession charges. 
(I’m not sure why state legislators deter-
mined that a college dorm shouldn’t be a 
drug-free zone for possession cases, but 
perhaps it is another reminder that they, 
too, have children in college.) In addi-

tion, swimming pools and video arcades 
are only a source location for low-level 
delivery charges, not for possession 
charges or higher delivery charges. (Your 
guess is as good as any for the reasoning 
behind that distinction.) But regardless 
of the logic—or lack of logic—behind 
these legislative quirks in the statute, 
prosecutors should be aware of them 
when charging these cases. 
      Be careful in charging your offense 
to allege what can actually be proven. 
Some difficulties have arisen where the 
allegation provided that the premises 
was “owned” by the institution or 
school, etc. Be sure that there will be evi-
dence to establish ownership, rental sta-
tus, or leasehold. While officer testimo-
ny is often sufficient, be prepared to call 
a school official or other person who can 
verify that the property is owned, leased, 
rented, or whatever you have alleged. Do 
not let the office form plead you into a 
position that you cannot prove. This 
part seems so simple, and it is, but it is 
often forgotten until trial.9 
      I know by now your eyes have 
glazed over and you are scratching your 
head. Welcome to the club! As I stated 
earlier, the key to a drug free zone pros-
ecution is knowing your variables and 
where to plug them into the matrix. I 
have prepared a chart on page 32, that I 
hope will ease some of the angst you and 
your officers often feel. In my office we 
have individual drug free zone indict-
ment forms set up to account for as 
many of the variables as is reasonably 
possible. That adds up to over 180 such 
forms! They are available for download 
on TDCAA’s website; just search for 
“drug free zone.” 

Proof 
Proving your case begins with establish-
ing whatever conduct you are charging. 
After all the basic elements are covered, 
proving the drug free zone is usually fair-
ly simple. Health & Safety Code 
§481.135 provides some guidance. If the 
governing body of your jurisdiction 
adopts a resolution or ordinance approv-
ing a map produced by a municipal or 
county engineer that establishes drug 
free zones, then the map itself may be 
introduced at trial and is prima facie evi-
dence of the location and boundaries of 
drug free zones. Obviously, obtaining 
passage of a resolution or ordinance is 
political exercise. This may take some 
education on the part of your office as 
well as local enforcement for that body. 
A professional presentation as to the 
need for an ordinance, the effect, the 
value to the children, the help for law 
enforcement and the no or minimal cost 
from your office partnered with officers 
should give the commission the chance 
to be on the “law enforcement team,” 
and result in the passage of the ordi-
nance or resolution.  
      If your source location does not 
appear on the map or if your jurisdiction 
has not adopted such a map, do not 
despair—there are still many options 
available.10 Subsection (d) of §481.135 
provides that any other evidence or testi-
mony may establish the elements of the 
DFZ, and any maps or diagrams that are 
otherwise admissible may be used. Maps 
and geographic locations are generally 
considered not subject to reasonable dis-
pute; therefore, you may offer a map of 
the area where the offense occurred and 
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ask the court to take judicial notice of 
the map itself pursuant to Texas Rule of 
Evidence 201(b). Then have an officer 
or other person identify the source loca-
tion and the location of the offense on 
the previously admitted map. For the 
best testimony, have the witness testify 
as to the exact distance between the two 
locations that he himself measured. My 
experience has been that jurors want to 
hear the exact distance; statements such 
as, “The location was within 1,000 feet 
of the school” just does not satisfy them. 
The measurements may be taken in any 
manner: laser ranger finder, car odome-
ter, traffic wheel, or the old-fashioned 
measuring tape. This part of the trial can 
be a true show-and-tell time. Your city 
or county engineer can produce very 
large, remarkably clear maps for in-court 
use. Or you may want to check with 
your local 911 district, as authorities 
there often have to-scale overview pho-
tos of the area that can be enlarged. 
Those computer gurus among us might 
know of several websites that allow you 
to download satellite photos that can be 
displayed with your PowerPoint presen-
tation (Google Earth is one such site). 
      Once you have proved your under-
lying offense and the fact that it 
occurred within the proscribed distance 
of a DFZ, you are finished. There is no 
additional mental element to be 
proven.11 The sole question for the 
factfinder is whether the defendant com-
mitted the offense in the location 
alleged. However, if you are proceeding 
under a constructive delivery or posses-
sion with intent to deliver theory, you 
may want to read carefully Justice 
Hancock’s opinion in Villalobos v. State12 

before picking your charging theory.  As 
pointed out in that decision, whether 
the intermediary is an agent of the dealer 
or law enforcement will determine when 
(and where) the offense occurred, there-
by, determining if a drug free zone is 
involved.  The court there found that 
because the defendant’s conduct was 
completed outside the drug free zone the 
trial court improperly made the affirma-
tive finding. The discussion of using the 
“offer to sale” provision of the delivery 
statute may also give you helpful sugges-
tions as to how to approach your partic-
ular facts. 
      Lastly, for those in your office who 
must deal with tracking forms and the 
ubiquitous DPS reportable offense 
codes, you will notice another odd 
thing. As far as those codes are con-
cerned, there are only two offenses per 
penalty group. There is a code for less 
than one gram and one for over one 
gram, so the proper code number for 
delivery of 1 to 4 grams of cocaine in a 
drug free zone is the same as that for 
delivery of over 400 grams of cocaine in 
a drug free zone, but delivery of less than 
one gram has its own number. Again, I 
cannot explain why; it just is what it is.  
 

Exceptions 
Subsection (g) provides that for offenses 
that would be increased from a Class B 
to a Class A misdemeanor pursuant to 
subsection (f ), the law does not apply if 
the offense is committed inside a private 
residence and no minor was present at 
the time of the offense. Note, however, 
that this provision applies only to the 
offenses listed in Subsection (f ). I fre-
quently hear defense attorneys argue 

that we cannot proceed with the drug 
free zone allegation because the 
methamphetamine was found in the 
defendant’s residence. That is just plain 
wrong! 
 

Jury charges 
Where to place the drug free zone ques-
tion and verdict form is probably the 
most asked question in my office. The 
statute itself is again the source of the 
confusion. The statement in Subsection 
(b), “If it is shown at the punishment 
phase of the trial of the offense that the 
offense was committed [at the source 
location],” suggests that the issue is 
properly addressed in the trial’s punish-
ment phase. But the logic of Harris v. 
State,13 is more compelling to me, 
because, as the court noted, the Hastings 
decision is premised on the false assump-
tion that all trials are bifurcated proceed-
ings and was decided before the U.S. 
Supreme Court decision in Apprendi v. 
New Jersey.14 I believe that the proper and 
only place to put the question to the jury 
is in the guilt-innocence charge to avoid 
any due process claims as set forth in 
Apprendi. If the offense is listed in sub-
sections (b), (d), or (e) (primarily the 
“less than one gram” or “28 grams” 
offenses), then the DFZ issue must be 
charged as an element of the offense 
(i.e., do you find that the defendant did 
knowingly or intentionally possess the 
controlled substance, and do you find 
that the defendant did commit the 
offense within 1,000 feet of a school?). 
The verdict form must have only the 
two choices:  guilty or not guilty of the 
offense charged in the indictment or 
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information. On the other hand, if the 
offense is listed in subsection (c), then 
the charge should be written in a man-
ner similar to asking for a special issue 
deadly weapon finding (i.e., if you have 
found the defendant guilty, then answer 
the special issue: Do you find beyond a 
reasonable doubt that the defendant did 
commit the offense in, on, or within 
1,000 feet of the premises of a school?). 
The verdict form would then have the 
guilty-not guilty verdicts and the special 
issue answer, such as “We the jury find 
the drug free zone allegation true / not 
true.” 
 

Effects 
Despite the statute’s complicated lan-
guage, the legislature has provided pros-
ecutors with a very powerful tool for 
combating drug offenses. The ramifica-
tions of a DFZ affirmative finding are 
often overlooked and unappreciated. 
Other than the provisions of subsections 
(b), (d), and (e)—which create actual 
new offenses, as explained above—
§481.134 acts as a punishment enhance-
ment law. In subsection (b), besides 
making an offense committed under 
that subsection a 3rd-degree felony, it 
also provides that an offense that would 
otherwise be punishable as a 2nd-degree 
felony will be punished as a 1st-degree 
felony, but it does not increase the fine. 
As stated earlier, a conviction pursuant 
to subsections (b) and (d) is a 3rd-degree 
felony. If your defendant has prior non-
state jail felony convictions, they can be 
used to enhance his punishment pur-
suant to §12.42 of the Penal Code, the 
same as any other 3rd-degree felony. 

      Subsection (c) provides that if the 
DFZ element is shown at the trial of a 
qualifying offense and source location, 
the punishment is increased by five years 
and the maximum fine is doubled. For 
example, possession of more than one 
but less than four grams of cocaine (a 
3rd-degree felony) committed within 
1,000 feet of the premises of a school or 
youth center has a punishment range of 
7 to 10 years and up to a $20,000 fine. 
However, be mindful that pursuant to 
the changes to the community supervi-
sion law, the maximum period of proba-
tion for a 3rd-degree felony contained in 
Chapter 481 of the Health & Safety 
Code is five years.15 Therefore, the mini-
mum sentence of seven years could be 
probated for not more than five years. 
On the other hand, if your defendant 
has a prior conviction with a judgment 
that contains an affirmative DFZ find-
ing and he is now charged with an 
offense under subsections (c), (d), (e), or 
(f ), the new offense is a 3g offense, so a 
judge cannot grant community supervi-
sion.16 
      Another frequently asked question 
is how to apply the drug free zone find-
ing if the charging instrument also 
alleges prior convictions. The answer is 
that the five-year increase applies after 
the punishment with the prior convic-
tions allegations has been assessed. For 
example, a conviction of a 3rd-degree 
felony with two prior sequential felony 
convictions and an affirmative DFZ 
finding translates to a minimum of 30 
years’ confinement instead of the 25 
years for a habitual offender.17 
      The drug free zone finding also car-
ries some other interesting ramifications. 

Subsection (h) provides that punish-
ment increased for a conviction for an 
offense listed under §481.134 may not 
run concurrently with punishment for a 
conviction under any other criminal 
statute. Therefore, if your defendant was 
on probation for an offense other than 
another DFZ offense, and he violates 
probation by committing an offense 
covered in §481.134, the sentences must 
be stacked. Likewise, if your defendant is 
charged with other offenses such as bur-
glary or aggravated assault, even if he 
enters his guilty plea to the charges dur-
ing the same proceeding, the court must 
stack the sentences. Because subsection 
(h) specifically provides that punish-
ment increased “under this section” may 
not run concurrent with punishment for 
a conviction under any other criminal 
statute, it appears that the sentence must 
be consecutive even with other drug 
offenses that are not part of §481.134. 
      Another interesting ramification of 
the affirmative DFZ finding is found in 
§508.145(e) of the Government Code; 
it provides that “an inmate serving a sen-
tence for which the punishment is 
increased under §481.134, Health and 
Safety Code, is not eligible for release on 
parole until the inmate’s actual calendar 
time served, without consideration of 
good conduct time, equals five years or 
the term to which the inmate was sen-
tenced, whichever is less.” Therefore, 
your defendant must serve the first five 
years of his sentence flat. Not many 
statutes give you that kind of bang for 
your buck! Remember this provision 
when preparing your punishment charge 
if a jury is assessing the punishment.  
Keep in mind this provision is particu-
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larly effective on 2nd- and 3rd-degree 
felonies, but the statute may have some 
adverse consequences with sentences in 
excess of 20 years, as the defendants in 
those cases appear to become parole-eli-
gible at the five-year mark, even if one-
quarter of their sentence term would be 
greater than five years. 
 

Conclusion 
As law enforcement officials, we are all 
aware of the dangers and risks posed by 
the distribution and use of drugs. The 
frequent use of firearms makes engaging 
in this activity around a school or other 
protected place egregious. The provi-
sions of the drug free zone statute pro-
vides us with means of making a real dif-
ference in protecting our children if we 
will simply apply the law in an aggres-
sive, fair, and equal manner. ✤ 
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Texas; Texas Veterinary Medical Diagnostic Laboratory; 
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5 White v. State, 59 S.W.3d 368, 370-71 (Tex. App.—
Houston [1st Dist.] 2001, no pet.). 

6 See Ulloa v. State (2005 WL 2473805 Tex. App.—
Austin, not designated for publication). 

7 Campbell v. State, 237 S.W.3d 712, 714 (Tex. Crim. 
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Possession felonies                       Punishment 
w/in 1,000 ft of school, daycare,  
youth center, or on school bus 
PG1:             <1g                                      3rd-degree 

PG1:             =>1g<4g                         7–10 yrs, up to $20,000 fine 

PG1:             =>4g<200g                    7–20 yrs, up to $20,000 fine 

PG1:             =>200g<400g               10–20 yrs, up to $20,000 fine 

PG1:             =>400g                             15–99 yrs, up to $200,000 fine 

PG2:             <1g                                      3rd-degree 

PG2:             =>1g<4g                         7–10 yrs, up to $20,000 fine 

PG2:             =>4g<400g                    7–20 yrs, up to $20,000 fine 

PG2:             =>400g                             10–99 yrs, up to $20,000 fine 

PG3:             <28g                                   state jail felony 

PG3:             =>28g<200g                  7–10 yrs, up to $20,000 fine 

PG3:             =>200g<400g               7–20 yrs, up to $20,000 fine 

PG3:             =>400g                             10–99 yrs, up to $100,000 fine 

PG4:             =>28g<200g                  7–10 yrs, up to $20,000 fine 

PG4:             =>200g<400g               7–20 yrs, up to $20,000 fine 

PG4:             =>400g                             10–99 yrs, up to $100,000 fine 

Marijuana  =>2oz>4oz                      state jail felony 

Marijuana  =>4oz<5lbs                    3rd-degree felony 

Marijuana  =>5lbs<50lbs                 7–10 yrs, up to $20,000 fine 

Marijuana  =>50lbs<2,000lbs        7–20 yrs, up to $20,000 fine 

Marijuana  >2,000lbs                          10–99 yrs, up to $100,000 fine 
 

Misdemeanors                                Punishment 
w/in 1,000 ft of school, daycare,  
youth center, or on school bus 

Poss. PG4:  <28g                                   Class A 

Poss./Del. Misc. Subs 481.119(b)      Class A 

Del. Marij   <1/4oz (no remun)         Class A 

Poss. Marij <2oz                                    Class A 

Delivery felonies                            Punishment 
w/in 1,000 ft of institution of 
higher learning, playground,  
school, daycare, youth center,  
on school bus, or w/in 300 ft of 
swimming pool or video arcade 

PG1:             <1g                                        3rd-degree felony 

PG1:             =>1g<4g                            1st-degree felony 
PG2:             <1g                                        3rd-degree felony 

PG2:             =>1g<4g                            1st-degree felony 

PG3 or 4:    <28g                                      3rd-degree felony 

PG3 or 4:    =>28g<200g                    1st-degree felony 

Marijuana:=>1/4oz<5lbs                   3rd-degree felony 

Marijuana:=>5lbs<50lbs                   1st-degree felony 
 

Delivery felonies                            Punishment 
w/in 1,000 ft of institution of 
higher learning, playground,  
school, daycare, youth center,  
or on school bus 

PG1:             =>4g<200g                    10–99 yrs, up to $20,000 fine 

PG1:             =>200g<400g               15–99 yrs, up to $200,000 fine 

PG1:             =>400g                             20–99 yrs, up to $500,000 fine 
PG2:             =>4g<400g                    10–99 yrs, up to $20,000 fine 

PG2:             =>400g                             15–99 yrs, up to $200,000 fine 

PG3 or 4:    =>200g<400g               10–99 yrs, up to $20,000 fine 

PG3 or 4:    =>400g                             15–99  yrs, up to $200,000 fine 

Marijuana:<1/4oz (no remun)        state jail felony 

Marijuana:=>50lbs<2,000lbs        10–99 yrs, up to $20,000 fine 

Marijuana:=>2,000lbs                      15–99 yrs, up to $200,000 fine 

Charges in drug free zones and their punishments



the State during those hearings as well as 
the underlying criminal prosecutions. 
After the hearing, an investigation 
began into possible perjury charges 

against Coleman. McEachern request-
ed a special prosecutor be appointed to 
handle the cases against Coleman. The 
trial court granted McEachern’s recusal 
motion and appointed two attorneys, 
Rob Hobson and John Nation, “as spe-
cial prosecutors to engage in all acts nec-
essary to present the Swisher County 
Grand Jury in any cases concerning 
offenses involving Tom Coleman, and if 
said cases are true-billed, to engage in 
any acts necessary to prosecute 
Coleman.”  

      
Five and a half months later, the 

trial court granted Coleman’s motion for 
continuance to allow a newly added 
defense attorney to become familiar 
with the case. Coleman requested and 
received another continuance because 
one of the attorneys had a personal mat-
ter, and the trial was set for January 
2005. McEachern’s term of office ended 
December 31, 2004; the newly elected 
district attorney, Wally Hatch, took 
office on January 1, 2005. Six days later, 
Coleman’s counsel filed an objection to 
the special prosecutors and moved for 
their recusal, explaining that the conflict 
of interest that had required their 
appointment no longer existed. Because 
Hatch was no longer disqualified, 
Coleman reasoned, the trial court no 
longer had the authority to continue the 
appointment of the attorneys pro tem.  

      
Do the attorneys pro tem stay or go? 

 

      
stay ______       go ______ 

Questions 

1A jury convicted James Crook in a 
single criminal action of 13 counts of 

barratry which arose out of the same 
criminal episode. In each count, the jury 
assessed punishment at 10 years’ con-
finement with a recommendation of 
community supervision. The jury also 
assessed a $10,000 fine on each count 
without a recommendation of probation 
for this portion of Crook’s sentence. The 
trial court placed Crook on probation 
for seven years on each count and 
ordered these periods of probation to 
run concurrently. The trial court also 
ordered the $10,000 fines to run con-
currently. The State appealed, claiming 
that the trial court could not order fines 
to run concurrently.  

      
How much does Crook owe?  

 

      
$10,000 _____  $130,000 _____ 

 

2Police found Adriane Otto behind 
the driver’s seat of her maroon van 

stopped on the side of the road with the 
car running. Otto was asleep, slouched 
back, and shirtless. One officer awak-
ened her with a “sternum rub.” Startled, 
she awoke. She voiced her displeasure to 
the officers in colorful language. When 
she got out of the van, she appeared 

unsteady and confused. She smelled of 
alcohol, admitted she had had a lot to 
drink, and failed the HGN test. She did 
not provide a sample of her breath.  

      
The State charged her with felony 

DWI with the intoxication based on 
alcohol alone. During the trial, Otto 
admitted to drinking two glasses of wine 
at dinner. But she claimed she went to a 
sports bar afterward, and a guy had 
slipped something in her drink. In 
response to this testimony, the State 
requested a concurrent-causation 
instruction in the jury charge. The 
charge allowed the jury to hold Otto 
criminally responsible for her intoxica-
tion if it found beyond a reasonable 
doubt that the intoxication would not 
have occurred but for the defendant’s 
conduct, as charged in the indictment, 
operating either alone or concurrently 
with another cause. Is the inclusion of 
this instruction proper? 
 

      
yes _______       no_______ 

 

3Tom Coleman testified in an eviden-
tiary hearing on writs of habeas cor-

pus filed by four of the “Tulia” defen-
dants who sought to challenge their con-
victions. Swisher County District 
Attorney Terry McEachern represented 
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 AS THE JUDGES SAW IT



 

4A jury convicted Jose Angel Moreno 
of capital murder and sentenced him 

to death in 1987, two years before the 
United States Supreme Court decided 
Penry v. Lynaugh (Penry I). In his initial 
application for writ of habeas corpus, he 
argued that the jury charge did not 
empower the jury to give effect to his 
mitigation evidence, basing his argu-
ment on the United States Supreme 
Court decision in Penry I. The convict-
ing court recommended that the Court 
of Criminal Appeals deny relief because 
the jury could adequately consider the 
mitigation evidence within the ambit of 
the future dangerousness special issue 
instructions the trial court gave them. In 
2000, the Court of Criminal Appeals 
denied relief.  

      
Moreno did not carry his Penry 

claim from the initial writ to the federal 
petition. The Fifth Circuit affirmed the 
denial of relief and the Supreme Court 
denied cert. in January 2007. In April 
2007, the United States Supreme Court 
revisited Penry I and its progeny in two 
Texas cases, Abdul-Kabir v. Quarterman 
and Brewer v. Quarterman. The Supreme 
Court held that Texas jury instructions 
in the wake of Penry I (or at least the 
ones used in those cases) did not give 
meaningful effect to the defendant’s mit-
igation evidence. Moreover, the 
Supreme Court held that the Court of 
Criminal Appeals’ denial of relief in 
those cases was contrary to and an 
unreasonable application of clearly 
established federal law.  

      
Moreno, armed with these cases, 

filed a subsequent writ complaining 

about the jury instructions in his case. 
Equally divided as to how to dispose of 
Moreno’s second application, the Court 
of Criminal Appeals entered an order 
announcing that it would take no action 
on the subsequent writ. The next day, 
Moreno filed a “suggestion” that the 
court reconsider the Penry claim from 
Moreno’s initial writ on its own initia-
tive pursuant to Rule 79.2 of the Texas 
Rules of Appellate procedure.  

      
Can they do that? 

 

      
yes _______       no _______ 

 

5Police asked Mark Ramos to come 
downtown for questioning about a 

drive-by shooting. The officer placed 
Ramos in handcuffs before driving him 
to the station. When they got there, the 
officer removed Ramos’s handcuffs and 
placed him in an interview room. The 
detective read Ramos his Miranda warn-
ings, and Ramos indicated he under-
stood them. The officer also told Ramos 
that he was not under arrest. Ramos 
agreed to talk to the police and initially 
denied involvement in the offense. After 
45 minutes, the detective left the room 
to consult with his partner who indicat-
ed that Ramos’s girlfriend had given 
Ramos up as the shooter. When the 
detective confronted Ramos with this 
tidbit of information, Ramos laughed 
and said his girlfriend would never say 
that. The detective then told Ramos that 
he could probably get a warrant based 
on the girlfriend’s statement. Ramos 
became angry and said he didn’t want to 
talk to the detective and he didn’t want 
to talk about “it” anymore. The detec-
tive left the room for five minutes. He 

came back in the room with his partner 
who said that it would be better if 
Ramos told the police what really hap-
pened. Ramos orally confessed to the 
crime and gave a written statement after 
the detective read Ramos his Miranda 
rights a second time.  

      
At the suppression hearing, Ramos’s 

sister testified that the officer who trans-
ported Ramos downtown had demanded 
that Ramos go downtown for question-
ing instead of asking if he would do so. 
The trial court made the factual finding 
that Ramos was in custody during ques-
tioning.  

      
Did Ramos unambiguously invoke 

his right to terminate the interview? 
 

      
yes _______       no _______ 

 

6Gerardo Flores got his girlfriend, 
Erica Basoria, pregnant. An ultra-

sound revealed that she was carrying 
twins. Basoria told her doctor that she 
was considering an abortion, but her 
doctor said that the pregnancy was at 
such a late stage that he could not per-
form the abortion safely. Basoria showed 
pictures of the ultrasound to one of her 
teachers and appeared very happy about 
having children. She delivered the twins 
prematurely at her home. They were 
stillborn and had been dead in utero for 
at least a day before they were delivered. 
An autopsy showed that they had been 
killed by some form of blunt force trau-
ma. When Basoria went to the hospital 
the day after the delivery, the doctor 
noticed bruises on her upper arms, a 
small bruise on her face, and a line of 
purplish bruises across her abdomen. 
Basoria testified that Flores had reluc-
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tantly agreed to help her terminate her 
pregnancy by stepping on her abdomen. 
Basoria also indicated that she took sev-
eral steps to induce the deaths of the 
fetuses, namely by increasing her walk-
ing and jogging regiment and repeatedly 
hitting herself in the belly. Her expert 
testified that the bruises on her 
abdomen looked like they had been self-
inflicted.  

      
The State charged Flores, Basoria’s 

boyfriend, with capital murder of two 
unborn children. Flores argued that the 
statute—which excused Basoria’s con-
duct, but not his—violated the Equal 
Protection Clause of the United States 
Constitution. Did it? 
 

      
yes _______       no _______  

 

7The State charged Bryan Keith 
Watkins with burglary of a habita-

tion. During voir dire, the State used 
peremptory challenges on two African-
American veniremembers, saying that it 
struck a juror No. 13 because she stated 
she would have trouble giving a life sen-
tence and would need overwhelming 
evidence to reach that. The record did 
not reveal that the prospective juror said 
this, but it did reflect that a female juror 
on the first row needed to hear “the right 
facts” before she could assess a life sen-
tence.  

      
The State also struck another 

prospective juror who, before the 
defense rehabilitated her, indicated that 
she would hold the State to a burden of 
proof beyond a reasonable doubt to 
assess a life sentence. The State struck 
seven of the eight African-American 
jurors capable of being reached, with the 

eighth serving as an alternate. The State 
questioned nine jurors specifically about 
circumstantial evidence cases, four of 
whom were African-American. In this 
manner, the State singled out African-
American jurors for questioning at twice 
the rate one would expect from random 
selection. However, when the State ques-
tioned the jurors regarding punishment, 
the State singled out 14 veniremembers, 
none of whom were African-American. 
While the State exercised peremptory 
strikes against juror No. 13 because the 
State believed she would have a difficult 
time considering a life sentence, the 
State also struck two non-African-
American jurors for the same reason. 
The State did not strike the only other 
non-African American juror who 
expressed similar hesitation. During the 
Batson colloquy, the trial court actually 
found one of the State’s peremptory 
challenges impermissible and seated the 
juror.  

      
On appeal, Watkins asked the court 

of appeals to take judicial notice of a 
study commissioned by the Dallas 
Morning News newspaper that he con-
tended showed a continuing pattern on 
Dallas County’s part in exercising 
peremptory challenges in a racially dis-
criminatory manner.  

      
Were the State’s race-neutral expla-

nations for its peremptory challenges a 
pretext for race-based exclusion? 
 

      
yes _______       no_______ 

 

8A jury convicted Jimmy Lucero of 
murdering three members of a 

neighborhood family in the same crimi-
nal transaction. Jurors answered the spe-

cial issues, and the trial court sentenced 
him to death. Lucero filed a motion for 
new trial alleging that the jury had 
engaged in misconduct when the fore-
man read Biblical scripture to the jury at 
the beginning of the punishment-phase 
deliberations. Though the motion failed 
to provide adequate citation, the passage 
in question addressed a Christian’s duty 
to obey and consent to the laws of man. 
Lucero supported his claim that this 
Bible reading coerced two jurors into 
changing their votes on the special issues 
by attaching an affidavit from juror No. 
7. Lucero claimed that this Bible reading 
amounted to an “outside influence” that 
jurors could testify about, and Lucero 
demanded a hearing on his motion for 
new trial. The State responded with affi-
davits from all 12 jurors indicating that 
the Bible passage had no effect upon 
their hours-long jury deliberations.  

      
Was the reading of a section of the 

Bible an “outside influence” sufficient to 
require a motion for new trial hearing on 
jury misconduct? 
 

      
yes _______ 

      
no _______ 

      
God only knows _______ 

 
 

9In 1994, a jury convicted Jose 
Medellin of capital murder for his 

role in the brutal rape, murder, and rob-
bery of 16-year-old Elizabeth Pena and 
14-year-old Jennifer Ertman. He had 
given a full confession after having been 
arrested and Mirandized. Four years 
later, Medellin complained that he, as a 
Mexican national, had not been 
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informed of his right to consular notifi-
cation under the Vienna Convention 
after his arrest. (He had received con-
sular assistance, but he hadn’t been noti-
fied of his right to consular notification 
within the three days contemplated by 
the treaty.) The Court of Criminal 
Appeals denied Medellin’s request for 
relief because he had not raised the issue 
at trial and, alternatively, because he, as 
a private individual, did not have the 
right to enforce the treaty.  

      
Mexico brought suit against the 

U.S. for the enforcement of the treaty in 
the International Court of Justice on 
behalf of 51 Mexican nationals who 
claimed that their convictions violated 
the Vienna Convention; Medellin was 
one of them. The I.C.J. held in Cases 
Concerning Avena and Other Mexican 
Nationals (Avena) that these 51 individ-
uals were entitled to reconsideration and 
review of their convictions regardless of 
whether the claims were procedurally 
barred.  

      
President Bush sent a letter to the 

Attorney General indicating that the 
United States would discharge its obliga-
tions under the treaty by having the state 
courts give effect to the I.C.J.’s decision.  

      
The Supreme Court then decided 

that the Vienna Convention did not pre-
clude the application of state default 
rules in Sanchez-Llamas, a case involv-
ing the Vienna Convention and two 
individuals not named in the Mexican 
suit against the U.S.  

      
Then, the Texas Court of Criminal 

Appeals dismissed Medellin’s Vienna 
Convention writ as an abusive writ 
because Medellin had failed to timely 

raise his Vienna Convention claim 
under state law. So who wins? 
 

      
President _______ 

      
Texas _______ 

      
I.C.J. _______  

 

10Eduardo “Waldo” Garcia Bazan 
committed the 3rd-degree felony, 

theft of a public servant. He was subse-
quently elected as Hidalgo County 
Constable. After the election, he was 
convicted and sentenced to seven years’ 
probation with a $3,000 fine. The Local 
Government Code calls for the immedi-
ate removal of the county officer upon 
such a conviction. However, the Texas 
Supreme Court had previously inter-
preted §87.001 of the Local 
Government Code as prohibiting the 
removal of a county officer “for an act 
the officer committed before election to 
office.” This section is regarded as the 
codification of the “forgiveness doc-
trine.” Bazan filed a writ of mandamus 
in the Texas Supreme Court asking that 
the removal order be set aside based 
upon §87.001 and the Supreme Court’s 
precedent in Talamentez v. Strauss.  

      
So what should the Supreme Court 

do? 
 

      
forgive him   ____      forget it ____ 

 
Answers 

1$10,000. The Court of Criminal 
Appeals affirmed the trial court’s 

order “running” the sentences concur-
rently, meaning that Crook must pay 
only the single highest total fine rather 
than the total of the fines. Under §3.03 

of the Penal Code, sentences must run 
concurrently when a defendant is found 
guilty of more than one offense arising 
from the same criminal episode prose-
cuted in a single action. The court went 
on to explain that the fine is part of the 
sentence, so then multiple fines must 
“run” concurrently just like multiple 
terms of confinement also must run 
concurrently. The court also dispensed 
with the argument that the term “run” 
necessarily applied only to terms of con-
finement because terms of confinement 
involve the passage of time. According 
to the four-judge opinion, nothing in 
the legislative history of §3.03 indicated 
that the legislature ever took the position 
that §3.03 should not apply to fines. 
That 100 years of caselaw which require 
fines to “run” consecutively? Those cases 
were either decided before the legislature 
wrote §3.03 or they were based on cases 
that were decided before the legislature 
wrote §3.03.  

      
Presiding Judge Keller concurred 

but did not explain why. Judges 
Holcomb, Johnson, and Cochran 
explained in a dissenting opinion that 
the previous version of 3.03 matched the 
current version in this area, and the 
court had interpreted the previous ver-
sion as allowing trial courts to cumulate 
fines. Thus, by re-enacting the provision 
with the same language, the legislature 
implicitly approved of the judicial inter-
pretation that allowed trial courts to 
cumulate fines. According to this dis-
sent, the majority failed to apply com-
mon sense to the word “run” and relied 
upon the absence of a discussion in the 
legislative sessions to support its posi-
tion.  
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Judge Cochran also wrote her own 

dissent, which can really be summarized 
in the first sentence: “Time runs; money 
is paid.” She also expressed concern that 
this decision could apply to traffic tick-
ets (remember Crook is a barratry case, 
not a traffic violation), but some have 
suggested that it may not apply to traffic 
tickets because each traffic offense gen-
erates a separate complaint. Regardless 
of whether it applies, this case could 
result in either higher fines or fewer con-
solidated cases.  

      
The court has denied rehearing, so 

we’ll see if the legislature wants to run 
with this interpretation, or if legislators 
want courts to run from it. State v. 
Crook, ____ S.W.3d _____; 2008 WL 
313626 (Tex. Crim. App. February 6, 
2008)(4:1:4).  
 

2No. Applying the concurrent-cause 
instruction to intoxication imper-

missibly authorized the jury to convict 
Otto if it believed she was intoxicated by 
a combination of alcohol and another 
substance. A jury charge improperly 
expands upon allegations in an indict-
ment when it defines intoxication in 
terms of introduction of alcohol, drugs, 
or a combination of both despite lan-
guage in the indictment that alleges 
intoxication as the introduction of alco-
hol alone. In contrast, if the charge says 
the combination of drugs and alcohol 
made the defendant more susceptible to 
alcohol, it does not improperly expand 
upon the allegations in the indictment.  

      
The dissent argues that the inclu-

sion of the “but for” language in the 
concurrent causation instruction meant 
the State still had to prove that the 

defendant would not have been intoxi-
cated but for her ingestion of alcohol. 
The majority dismissed this argument 
by explaining that the instruction still 
included the language “operating alone 
or concurrently with another cause” 
which brought it in line with the “com-
bination” instruction held impermissible 
under Rodriguez. The dissent also sug-
gested that this holding essentially inval-
idates all concurrent causation instruc-
tions that have not been pled in the 
indictment even though the court had 
previously held that concurrent causa-
tion does not need to be alleged in the 
indictment. The majority had no answer 
for this. Perhaps at some point, the court 
will recognize that a way out of this 
“Dickensian hair-splitting” can be found 
in overruling the requirement that the 
State allege a specific type of intoxicant 
in the charging instrument. As it stands 
now, however, the State cannot apply 
concurrent causation to the type of 
intoxicant in a DWI case. Otto v. State, 
____ S.W.3d ____; 2008 WL 313942 
(Tex. Crim. App. February 6, 
2008)(5:1:2).  
 

3Stay. The appointment of an attor-
ney pro tem lasts until the purposes 

contemplated by that appointment are 
fulfilled, regardless of the duration of the 
district attorney’s disqualification. The 
court had previously held that Article 
2.07, which authorizes the appointment 
of an attorney pro tem, encompasses the 
performance of all “germane functions 
of the office contemplated by the 
appointment.” Thus, the appointment 
lasts until the job is done, not until the 
disqualification is removed. Coleman 

argued that the plain language of Article 
2.07 authorizes the appointment of 
counsel only “during” the district attor-
ney’s qualification. The court rejected 
this argument, noting the decision not 
to modify the appointment order was 
within the trial court’s sound discretion, 
and Coleman did not demonstrate how 
his rights had been adversely effected by 
the continued appointment.  

      
Presiding Judge Keller, along with 

Judges Keasler and Hervey, concurred in 
the decision but disagreed with the 
majority’s conclusion that the trial court 
has discretion in this circumstance. 
Specifically, Keller questioned whether a 
trial court could continue the appoint-
ment of the attorneys even if doing so 
would run contrary to the wishes of the 
elected district attorney. But because the 
court did not need to resolve that issue 
to uphold the trial court’s actions in this 
case, Judge Keller decided to concur and 
otherwise let the issue go. Coleman v. 
State, ____ S.W.3d _____; 2008 WL 
313818 (Tex. Crim. App. February 6, 
2008)(6:3:0).  
 

4Yes they can. Rule 79.2 of the Texas 
Rules of Appellate Procedure by its 

own terms and without temporal limita-
tion authorizes the Court of Criminal 
Appeals to reconsider an order denying 
relief “on its own initiative.” The court 
dispensed with the argument that this 
rule conflicted with the habeas corpus 
provisions found in Article 11.071 by 
stating that reconsideration on its own 
initiative does not establish a new or sep-
arate procedure for applications for writs 
of habeas corpus. Simply put, the court 
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did not view this rule as a way of circum-
venting the restrictions on subsequent 
applications for writs of habeas corpus 
even though that’s kind of what hap-
pened in this case. Moreover, the court 
explained that the denial of Moreno’s 
federal habeas claim did not adversely 
impact the court’s ability to reconsider 
its own opinion. Doctrines such as the 
abstention doctrine and the exhaustion 
doctrine, the court reasoned, were 
designed to advance interests of comity, 
efficiency, and expediency; they weren’t 
intended to be jurisdictional. Allowing 
the court to reconsider an objectively 
unreasonable decision on its own doesn’t 
interfere with those goals. Indeed, the 
court noted that the Supreme Court had 
begun to make clear that the court’s 
application of Penry I was not only 
incorrect but also objectively unreason-
able. Abdul-Kabir and Brewer squarely 
held that the court had misinterpreted 
Penry I. So, granting relief on reconsid-
eration of the initial writ seems to make 
sense if you assume that the court 
believed Moreno would likely prevail on 
his subsequent federal writ based on 
Abdul-Kabir and Brewer.  

      
Please note: The rather unconvinc-

ing nature of the mitigation evidence 
wasn’t really the issue. The jury instruc-
tions were, because the Supreme Court 
had just struck down similar instruc-
tions for not giving full effect to that 
mitigation evidence. And because the 
instructions were bad, the court granted 
Moreno a new punishment hearing. The 
court also pinky-swore that it will be 
extremely hesitant to ever exercise this 
authority again, particularly in old cases. 

Ex parte Moreno, 245 S.W.3d 419 (Tex. 
Crim. App. February 6, 2008)(7:1:0).  
 

5Yes. Ramos unambiguously asserted 
his right to remain silent. The court 

twice noted that the question of whether 
Ramos was in custody at the time of the 
questioning was not before them. 
(Indeed, after the trial court found that 
Ramos was in custody, it would have 
been very difficult to challenge that issue 
on appeal.) The court of appeals had 
held that the invocation of the right to 
terminate the interview was ambiguous 
because, in context, the “it” that Ramos 
referred to could have meant both a spe-
cific discussion of Ramos’s girlfriend and 
a general discussion of the interview 
itself. The Court of Criminal Appeals 
did not buy this claim because Ramos’s 
first statement that he did not want to 
talk to the officer was an unambiguous, 
unequivocal, and unqualified assertion 
of his right to remain silent. According 
to the Court of Criminal Appeals, any 
ambiguity in the second statement was 
entirely irrelevant. Because the officers 
did not scrupulously honor the defen-
dant’s right to remain silent, Ramos’s 
written statement was inadmissible at 
trial. Ramos v. State, 245 S.W.3d 410 
(Tex. Crim. App. February 6, 
2008)(8:1).  
 

6No—at least, not in this case. The 
trial court did not err in denying 

Flores’s motion to quash the indictment 
because his “as applied” equal protection 
challenge had to rely on facts that were 
raised at trial and couldn’t be decided 
prior to trial without those facts.  

      
First, the court did away with the 

“due process” challenge that the statute 
violated Roe v. Wade by reaffirming the 
earlier case of Lawrence v. State, where 
the court upheld the capital murder 
statute and its criminalization of the 
murder of an unborn fetus against the 
mother’s will. The court also did not 
consider Flores’s attack on the statute as 
unconstitutionally overbroad because 
Flores did not raise the argument in his 
petition for discretionary review. The 
court rejected Flores’s equal protection 
claim by noting that it was premised 
upon the theory that both Basoria and 
Flores consensually tried to terminate 
the pregnancy. According to the court, 
Flores overlooked significant evidence 
that Flores caused the death of the 
unborn twins without Basoria’s consent. 
While Flores admitted to beating 
Basoria in the face without her consent, 
he asked the jury to believe that Basoria 
had agreed to the other injuries—
unlikely, because the jury could rational-
ly come to the simple conclusion that all 
of the bruises, and the death to the twin 
fetuses, occurred without Basoria’s con-
sent. Still, the court specifically indicat-
ed that it had no opinion as to the 
underlying merits of Flores’s claim, and 
it held that the case could not be 
resolved on a pre-trial motion to quash 
because it needed the evidence adduced 
at trial to ultimately resolve the issue.  

      
Judge Cochran in a concurring 

opinion expressed concern that the 
statute could make anyone who assists a 
woman or a physician in the lawful ter-
mination of a pregnancy subject to pros-
ecution for capital murder. She noted 
that the ample evidence that Flores had 
acted without Basoria’s consent kept the 
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case outside of this potentially unconsti-
tutional interpretation. So, she, along 
with Judge Johnson, would have 
addressed the merits of Flores’s “as 
applied” challenge to the statute (and 
apparently affirmed the statute’s applica-
tion in this case) rather than hold that 
Flores improperly raised the claim in a 
pre-trial motion to quash.  

      
Bottom line, we have some indica-

tion from the court that this statute can 
be properly applied to a defendant who 
tries to abort a woman’s pregnancy with-
out her consent even though she cannot 
be prosecuted for it. But situations 
where both the man and the woman are 
complicit in trying to terminate the 
pregnancy may run afoul of the equal 
protection clause. Flores v. State, 245 
S.W.3d 432 (Tex. Crim. App. February 
13, 2008)(5:2:2:0).  
 

7No. The State’s race-neutral reasons 
for exercising its peremptory chal-

lenges were not a pretext for racial exclu-
sion. Even though some of the relevant 
Miller-El factors may have suggested 
that the State used peremptory chal-
lenges in a racially discriminatory man-
ner, not all of them did. For example, 
while the race-neutral reason for striking 
one of the jurors was not well-supported 
in the record and thus suggested the pos-
sibility that the explanation could have 
been a pretext, the reason given for the 
other was well-supported. The State did 
appear to use a disproportionate number 
of strikes to exclude African-American 
veniremembers, but that alone didn’t 
make the trial court’s findings clearly 
erroneous. And the State did appear to 
direct questioning towards African-

Americans disproportionately in one 
area of voir dire, but it did not do so in 
another area. Finally, the State kept a 
non-African-American on the jury panel 
even though that juror exhibited the 
same problems as the African-American 
jurors that the State chose to strike. 
However, the State did strike other non-
African-American jurors for the same 
reason given for striking the two 
African-American veniremembers that 
Watkins singled out on appeal. The 
court chose not to consider the Dallas 
Morning News study because Watkins 
did not offer it at trial, and he did not 
demonstrate it was sufficiently “indis-
putable” for the appellate court to take 
judicial notice of it. Ultimately, the 
court did so because it viewed this entire 
issue as a fact issue that the trial court 
properly resolved. It remains to be seen 
whether the Supreme Court’s recent 
decision of Snyder v. Louisiana (decided 
a month later) will call this case into 
question.  

      
For now, however, the court held, in 

an exceedingly close case, that the prose-
cution’s race-neutral reasons for its 
peremptory strikes were not pretextual 
and that the trial court properly denied 
Watkin’s Batson claim. Watkins v. State, 
245 S.W.3d 444 (Tex. Crim. App. 
February 13, 2008)(8:1:0).  
 

8If you threw up your hands and said, 
“God only knows,” like Brian 

Wilson did, you’d be doing basically 
what the court did. The court held that 
a hearing on the motion for new trial 
was unnecessary because it failed to pres-
ent any “reasonable grounds” that the 
Bible passage affected the jury. The court 

side-stepped whether the Bible passage 
amounted to an “outside influence” 
because all of the affidavits indicated 
that the scripture had no effect on the 
deliberations. The foreman read it early 
in the deliberations, and the passage 
exhorted only that the jury should fol-
low the laws of man, which basically 
duplicated the court’s charge. And none 
of the jurors said that they discussed 
whether Biblical principles (such as “eye 
for an eye”) should be considered in 
assessing Lucero’s punishment. Even 
juror No. 7 said in an affidavit to the 
State that Lucero’s attorney had misun-
derstood him and that he did not mean 
to suggest in his affidavit that there was 
any connection between the scripture 
reading and any member’s vote. Thus, 
the court left open the possibility that 
reading a different passage might lead to 
a different result. But in this case, the 
trial court did not abuse its discretion in 
denying a hearing on the motion for 
new trial because the record failed to 
present a reasonable grounds for relief. 
Lucero v. State, ____ S.W.3d ____; 2008 
WL 375416 (Tex. Crim. App. February 
13, 2008)(7:2:0).  
 

9Texas. Neither the I.C.J.’s decision 
nor the President’s memorandum 

constitutes directly enforceable federal 
law that pre-empts state limitations on 
the filing of successive habeas petitions. 
Writing for the majority, Chief Justice 
Roberts rejected Medellin’s claim that 
the Supremacy clause of the United 
States Constitution made the Vienna 
Convention the law of the land and 
therefore binding on Texas. He acknowl-
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edged that the treaty created an interna-
tional law obligation on the part of the 
U.S., but the treaty did not contain any 
stipulations that made it self-executing. 
Thus, the treaty required Congressional 
action to make it binding on the states.  

      
Moreover, the majority noted that 

reading the treaty as self-executing and 
the I.C.J. opinion as “binding law” 
could lead to troublesome consequences, 
namely that the I.C.J. opinions would 
become unassailable and capable of 
overriding state and federal law even if 
the Supreme Court disagreed with the 
reasoning and the result of the I.C.J.’s 
opinion. (The Supreme Court already 
presented its disagreement with the rea-
soning and result in Avena in Sanchez-
Llamas.) 

      
The majority also disagreed with 

Medellin’s argument that the President’s 
Memorandum made Avena binding on 
state courts. After acknowledging the 
President’s compelling interest in ensur-
ing reciprocal observance of the Vienna 
Convention, the majority explained that 
he cannot exercise his executive authori-
ty unless he’s been given that power by 
the Constitution or Congress. The 
majority explained that the Constitution 
gives the President authority to make a 
treaty, and if he wants it to be self-exe-
cuting, he should make it self-executing. 
If he fails to do so, it’s up to Congress to 
do so. Moreover, even if Congressional 
acquiescence to the President’s actions 
could authorize him to make a non-self-
executing treaty binding on the states, 
Congress certainly didn’t acquiesce in 
this case.  

      
Finally, the majority concluded that 

the President’s memorandum did not 
constitute a valid exercise of his foreign 
affairs authority to settle claims disputes 
between foreign nations. The memoran-
dum does not appear to stem from a 
longstanding practice of dealing with 
civil claims disputes, but rather it springs 
from conduct that even the United 
States Attorney General acknowledged 
was unprecedented.  

      
Justice Stevens (yes, that Justice 

Stevens) concurred in the judgment and 
wrote an opinion that almost totally 
sided with the dissent’s view that the 
treaty was, in fact, self-executing. 
However, Stevens saw some ambiguity 
in the terms of the treaty and the U.N. 
Charter creating the I.C.J. Given that 
ambiguity, Stevens felt the proper action 
was to defer to Congress, which was 
essentially what the majority did as well. 
Thus, Congress could ultimately, and 
properly, pass legislation to make the 
Avena decision binding on Texas. But as 
of right now, the Court of Criminal 
Appeals’ decision that Medellin had pro-
cedurally defaulted on his claims stands 
athwart the treaty. Medellin v. Texas, 
_____ S.Ct._____, 2008 WL 762533 
(March 25, 2008)(5:1:3).  
 

10Forget it. The Supreme Court 
denied mandamus relief and held 

that §87.001 only prohibits removal if 
the acts committed prior to election 
amounted to official misfeasance that 
could be subject to a removal suit, but 
not a cause for automatic disqualifica-
tion. In reaching its decision, the court 
reconsidered its holding in Talamantez. 
The court explained that §87.001 is 
often referred to the “forgiveness doc-

trine” and is grounded in the idea that 
the public has the authority to forgive 
the elected official for prior bad conduct 
after a campaign in which all of the facts 
would have been revealed. Talamantez, 
however, was not grounded in the for-
giveness doctrine but rather in a belief 
that §87.001 created a limitation on a 
court’s authority to remove. This under-
standing failed to consider the nature of 
the prior acts or the nature of the 
removal proceedings.  

      
Under subchapter B of Chapter 87, 

the Local Government Code lays out 
provisions for civil removal. Under sub-
chapter C, the code links removal to 
criminal prosecution. Section 87.001 
resides in subchapter A and appears to 
apply generally to both subchapters. 
However, the court noted that the legis-
lature intended this section to apply only 
to civil removal proceedings, not 
removal proceedings tied to criminal 
prosecution. Originally, the language 
found in §87.001 appeared in the sec-
tion dealing strictly with civil removal; it 
was moved to the general section in 
1987. The legislature specifically indi-
cated that this move was not intended as 
a substantive change. In contrast, the 
criminal removal provisions were kept 
separate because they got their power 
from Article XVI, §2 of the Texas 
Constitution. That constitutional provi-
sion deals specifically with removal from 
office for high crimes; it does not make 
allowance for high crimes that pre-date 
an officer’s election.  

      
Looking at all of these considera-

tions, the court determined that 
§87.001 prevents civil removal only for 
pre-election conduct, not removal for 
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A growing awareness of the unique 
legal, social, and psy-
chological issues con-

fronting abused and neglected 
children and their families in 
recent decades has produced an 
army of judges, lawyers, child 
advocates, and social workers 
better equipped than ever to 
handle the unique landscape of 
child protective services (CPS) litigation. 
For attorneys new to this area of prac-
tice, however, the field’s increasing com-
plexity makes getting up to speed a 
daunting task.  
      Any attorney who has been in the 
trenches knows why the learning curve is 
so steep: a maze of constantly changing 
federal and state laws, an alphabet soup 
of acronyms, a variable cast of parties in 
every lawsuit, and myriad special laws 
governing everything from paternity, to 

Native American children, to interstate 
and international placements. It 
isn’t possible to produce an exhaus-
tive compilation of what an attor-
ney representing the Department 
of Family and Protective Services 
(DFPS) needs to know in a brief 
article, but what follows is intend-
ed as a roadmap for this important 
but often disorienting legal terrain, 

with citations and resources for further 
research. Although this is only a fraction 
of what a successful practitioner needs to 
know, I hope that a close look at the 
infrastructure underlying this field of 
practice will make it easier to build the 
necessary expertise.  
 

The big picture 
In 1997 Congress enacted a fundamen-
tal truism of child welfare litigation into 
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high crimes committed before an elec-
tion. Justice Willett authored a concur-
ring opinion where he expressly dis-
agreed with the holding in Talamantez 
because it would seem to allow an elect-
ed official to commit a felony while in 
office, get re-elected, get convicted, and 
stay in office. In re Bazan, _____ 
S.W.3d _____; 2008 WL 820567 (Tex. 
March 28, 2008)(8:1). ✤ 
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law: Child safety is paramount in every 
decision at every juncture.1 Although it 
almost seems unnecessary to say out 
loud, the reality of child welfare litiga-
tion—the frenetic pace, heavy caseloads, 
high stakes and limited resources—
makes the mantra of child safety a useful 
touchstone for practitioners.  
      Another pillar of child welfare poli-
cy is the concept that every child needs 
the most permanent living arrangement 
possible, as quickly as possible. Ideally, 
permanency means services that prevent 
a child from being removed from her 
home or allow a child to be returned 
home as quickly as possible. When a 
child cannot be returned home, howev-
er, her need for permanency requires 
timely decisions to afford her a safe and 
stable placement. After too many years 
of children languishing in foster care, 
both the Texas Legislature and U.S. 
Congress enacted statutory mandates 
that compel timely progress and review 
of cases and, most importantly, impose 
strict time limits for reaching a final 
determination in a child welfare case.2  
      Another significant concept, reflect-
ed in both policy and law, is a renewed 
emphasis on the role of the extended 
family and friends in resolving abuse and 
neglect issues.3 This philosophy takes 
many forms, but the Family Group 
Conferencing model is a prime 
example.4 In this model the first effort to 
aid a family in crisis is to provide a 
forum for the family to craft its own 
solution. A facilitator convenes relatives, 
friends and other members of the com-
munity important to the family, but the 
focus is on encouraging the family to 

draw on its own strengths and create a 
uniquely appropriate plan to address 
child safety.  
      With the increased focus on fami-
lies, greater emphasis is also placed on an 
aggressive search to find any and all pos-
sible relatives or family friends who are 
potential caretakers when it’s deter-
mined that a child can no longer be safe 
in her home. To this end, DFPS pro-
vides a parent with a Child Placement 
Resources Form at the time of removal 
and must evaluate each person on the 
form and complete a home study of the 
most appropriate substitute caregiver 
before the adversary hearing.5  
 

A hearing for every occasion 
The rhythm and progress of a child pro-
tection lawsuit is dictated by federal and 
state laws that require a series of hearings 
that begin when a child is removed from 
a family’s home. The following are broad 
descriptions of the purpose and timing 
of these standard hearings. For details 
about the statutory requirements, issues 
and procedural prerequisites, consult the 
resources cited below. In addition, the 
Office of General Counsel for DFPS 
anticipates releasing the Practice Guide 
for DFPS Attorneys in the fall of 2008. 
Attorneys who represent the agency also 
currently have access to HOTDOCS, a 
software program with standard plead-
ings for DFPS litigation.6  
Emergency removal. If a child has been 
removed with no prior court order, the 
agency must appear in court no later 
than the next business day (usually this 
is an ex parte hearing/order) and provide 
sufficient evidence of “a continuing dan-

ger to the physical health or safety of the 
child if returned to the home or evi-
dence that the child has been sexually 
abused and is at substantial risk of future 
sexual abuse.”7 
      Alternatively, DFPS may seek an ex 
parte order prior to a removal and in that 
instance must provide sufficient evi-
dence of “either an immediate danger to 
the physical health or safety of the child, 
or that the child has been a victim of 
neglect or sexual abuse.”8 
      In addition, in either of these cir-
cumstances the agency must also provide 
sufficient evidence:  
•     that there is not sufficient time, con-
sistent with the child’s physical health or 
safety, to hold an adversary hearing; 
•     that it would be contrary to the 
child’s welfare to remain in the home; 
and 
•     that reasonable efforts were made to 
prevent or eliminate the need for 
removal.9  
Non-emergency hearing. If there is no 
urgent need for removal but the child’s 
safety is at risk if left in the parent’s care, 
DFPS can seek a court order authorizing 
removal following a noticed hearing. 
This type of order requires sufficient evi-
dence to prove: 
•     that it would be contrary to the 
child’s welfare to remain in the home; 
and 
•that reasonable efforts were made to 
prevent or eliminate the need for 
removal.10  
      In every removal, the original peti-
tion in the Suit Affecting the Parent 
Child Relationship (SAPCR) is verified 
by the caseworker’s supporting affidavit, 
which must detail specific facts about 
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household conditions, medical findings, 
allegations of sexual abuse or physical 
abuse, or other circumstances that make 
removal of a child necessary, as well as 
the efforts made to obviate the need for 
a removal.  
Adversary hearing. Within 14 days after 
DFPS takes a child into custody in an ex 
parte proceeding, the court must revisit 
the issue of removal and either enter 
temporary orders or return the child to 
the family.11 At this hearing, if the court 
appoints DFPS as the child’s temporary 
managing conservator, the court must 
enter temporary orders and find: 
•     danger to the child’s physical health 
or safety and that it is contrary to the 
child’s welfare to remain in the home; 
•     the urgent need for protection 
required immediate removal; and 
•that despite reasonable efforts to pre-
vent or eliminate the need for removal 
and to return the child home, there is a 
substantial risk of continuing danger to 
the child in the home.12 
      At this juncture the agency attorney 
also typically seeks any necessary orders 
for visitation, child support, paternity 
testing, psychological testing, drug 
assessment or testing, physical examina-
tions, discovery, or other orders needed 
to protect the child, facilitate the child’s 
return, or find optimum placement for a 
child.  
Status hearing. No later than 60 days 
after a temporary order is entered, a sta-
tus hearing must be held.13 Its focus is: 
•     the contents of the service plan;  
•     designation of the person authorized 
to give medical consent for the child; 
•     the status of diligent search efforts 
for any missing parents; and  

•     a warning to parents that unless the 
parent can offer the child a safe environ-
ment, termination of parental rights is 
an option.14  
Permanency hearings. The first perma-
nency hearing must be held no later 
than 180 days after DFPS is named as 
temporary conservator.15 Notice is 
required and all parties must be given a 
copy of the permanency plan at least 10 
days prior to the hearing.16 At the hear-
ing, the court must: 
•     thoroughly assess all facets of the 
case;  
•     return the child to the home if it is 
safe to do so;  
•     enter necessary orders to ensure 
progress toward permanency; and 
•     set a dismissal date.17 
      A subsequent permanency hearing 
must be held within 120 days of the last 
permanency hearing.18 
Final hearing. The driving force that 
dictates timely resolution of a child wel-
fare case is the requirement that no later 
than one year after DFPS is named con-
servator (or at most an additional 180 
days later if the court finds that extraor-
dinary circumstances necessitate an 
extension), the court must either enter a 
final order or dismiss the lawsuit.19 
DFPS may seek termination of parental 
rights and appointment of DFPS or 
another caretaker as permanent manag-
ing conservator. Although it is some-
times necessary, naming DFPS or anoth-
er caretaker as a child’s managing conser-
vator without termination of the child’s 
parental rights is only appropriate if no 
other, more permanent option is avail-
able. Without question, this stage of the 
litigation requires the most careful 

preparation, adherence to procedural 
requirements, and close coordination 
between DFPS staff and attorneys repre-
senting the agency. Evidence of DFPS’ 
efforts to locate a missing parent, a par-
ent’s compliance with the service plan, 
and the child’s adoptability may all be 
crucial at this juncture. If termination of 
parental rights is requested, there must 
be clear and convincing evidence of at 
least one statutory ground for termina-
tion of parental rights and that termina-
tion is in the child’s best interests.20  
 

Placement reviews 
If the final order names DFPS as manag-
ing conservator, the court must review 
the child’s placement at least every six 
months until the child ages out of foster 
care.21 DFPS must submit a placement 
review report addressing all aspects of 
the child’s status at least 10 days in 
advance, and the court must make find-
ings as to the appropriateness of the 
placement, the efforts made to meet the 
child’s needs, and any additional services 
the child needs.22 
 

Who qualifies as a parent? 
In child protection litigation, sometimes 
half the battle is figuring out who is a 
party to the action. If a child is born to 
a married woman, her husband is the 
presumed father and must be named in 
a suit seeking to restrict or terminate 
parental rights.23 Similarly, if a man has 
lived continuously with a child during 
her first two years of life and has held 
himself out to be the child’s father, he 
may also qualify as a presumed father.24 
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A presumption of paternity can be 
rebutted only by an adjudication of 
paternity or a valid denial of paternity 
filed by a presumed father with a valid 
acknowledgement by another person.25  
      If the mother is not married when a 
child is born (and wasn’t married within 
301 days before birth) and no man has 
been adjudicated to be the father, the 
legal ramifications of alleged father sta-
tus become important. Texas maintains 
a paternity registry, which allows an 
alleged father to protect his rights by 
registering; if he fails to do so, he allows 
a child to be legally freed for adoption 
without service of process.26 The process 
of checking the registry and terminating 
parental rights of a man who fails to reg-
ister is not difficult, but getting accurate 
information as to potential fathers, 
obtaining paternity testing where possi-
ble, and handling new information that 
may not surface until the eve of a final 
hearing can be tricky. The best strategy is 
to make every effort to resolve the pater-
nity question as early in the litigation as 
possible to streamline the litigation and 
make the best use of limited resources.27  
  

Search and serve 
When parental rights are at stake, due 
process requires that a parent be served 
with the lawsuit or, at a minimum, the 
agency must exercise due diligence in an 
effort to locate a missing parent before a 
court can authorize substitute service, 
usually by publication. Generally, DFPS 
pleads for termination of parental rights 
in the alternative in the initial petition. 
This strategy avoids the necessity of serv-
ing parties again when and if the deci-

sion is made to pursue termination of 
parental rights. If a default judgment is 
taken, compliance with the Service-mem-
bers Civil Relief Act requires proof that a 
parent is not an active member of the mil-
itary.28  
 

Acronyms and lingo 
Being familiar with the language always 
makes navigating new terrain much eas-
ier. A few key terms include:  
Adam Walsh: The federal Adam Walsh 
Child Protection and Safety Act of 
2006, which requires (among other 
things) that child welfare agencies con-
duct fingerprint-based FBI checks on all 
prospective foster and adoptive homes 
and, for federally funded placements, 
imposes either a permanent or a five-
year bar on placements if a caretaker has 
a conviction for specified crimes.29  
ASFA: The federal Adoption & Safe 
Families Act of 1997 which amended 
Title IV-E of the Social Security Act.30 
Baby Moses: The tag given to cases 
involving infants left at a designated 
facility, which are not treated as aban-
donment, to promote safe delivery of 
infants who might otherwise be left in 
trash bins or similar perilous circum-
stances. Special procedures regarding 
confidentiality, notice, and termination 
of parental rights apply in these cases.31 
CAC: Child Advocacy Center, a multi-
disciplinary center designed to minimize 
the trauma on a child by limiting the 
number of interviews and to promote 
collaboration between medical, law 
enforcement, social work, legal, and 
other child welfare professionals.32  
CAPTA: The federal Child Abuse 

Protection and Treatment Act, most 
recently reauthorized and amended by 
the Keeping Children and Families Safe 
Act of 2003.33 
CASA: Court Appointed Special 
Advocates, volunteer guardians ad litem 
appointed to advocate for a child in 
court.34  
CCEJ: Court of Continuing and 
Exclusive Jurisdiction. After the adver-
sary hearing, if another court is the 
CCEJ as result of a custody case or 
another CPS suit, the court must trans-
fer the suit to the CCEJ or, if mandatory 
transfer grounds exist, order the transfer 
of the suit from the CCEJ, or order the 
transfer of the case to the court having 
venue of the suit.35 
FBSS: Family Based Safety Services. 
These are protective services provided to 
a family before a child is removed from 
the home. These services are designed to 
avoid a removal and reduce the likeli-
hood that a child will be abused or neg-
lected.36  
IV-D: Title IV-D of the Social Security 
Act creates the state’s child support 
enforcement program. Texas receives a 
substantial federal subsidy for this pro-
gram. The Child Support Division of 
the Office of Attorney General (also 
known as the IV-D state agency) is 
responsible for the establishment and 
enforcement of child support. 
IV-E: Title IV-E of the Social Security 
Act, the source of federal foster care and 
adoption assistance funding and the 
accompanying restrictions and require-
ments.37 
Family Reunification Services: These 
are protective services provided after 
removal to support a family and the 
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child during the child’s transition from 
living in substitute care to living back in 
the home.38  
Kinship Care: Caretaking by relatives or 
“fictive kin,” friends of the family that 
function like relatives.  
Order to Participate in Services: A 
court order to compel a parent or care-
taker to participate in services designed 
to avoid the need to remove a child.39 

SWI: Statewide Intake, a centralized 
DFPS office located in Austin where 
members of the public or professionals 
can report child abuse via the telephone 
or the Internet.  
 

Special circumstances 
In some cases, laws applicable to special 
situations and populations require par-
ticularized knowledge to competently 
resolve a CPS case. If you find yourself 
in a case with one of these issues, you 
must get help before you proceed. For 
example, if a case involves: 
•     a child with Native American her-
itage: Any removal or termination of 
parental rights of an “Indian child” is 
subject to the Indian Child Welfare 
Act.40 
•     a foreign-born child: If a foreign-
born child is in DFPS custody, DFPS 
must give notice to the foreign consul.41  
•     an undocumented child: If an 
undocumented child cannot reunify 
with her family, the child will probably 
be eligible for Special Immigrant 
Juvenile Status, which is an avenue for 
obtaining Permanent Resident status.42 
•     a child to be placed outside Texas: If 
a child will be placed outside of Texas, 
the Interstate Compact on the 
Placement of Children may require 

advance approval from the state where 
the child will be placed.43  
•     a child from another state: If Texas 
does not have “home state” jurisdic-
tionxliv or there is a prior custody deter-
mination in another state, consult the 
Uniform Child Custody Jurisdiction 
and Enforcement Act to assess to what 
extent a Texas court can assert jurisdic-
tion beyond temporary emergency juris-
diction.45  
 

Where to get help 
Fortunately, there are excellent 
resources, mentors, checklists and guides 
available to help the busy practitioner 
wade through the daunting blend of 
legal, medical, mental health, financial 
and educational issues that modern 
child welfare litigation presents. Using 
these tools, we can best follow the advice 
of an early child advocate, Sitting Bull, 
who urged, “Let us put our minds 
together and see what kind of life we can 
build for our children.”46  
  
Texas Department of Family and 
Protective Services for CPS policy, rules, 
resources and updates about new initia-
tives; www.DFPS.state.tx.us. 
 
Administration for Children and 
Families for Children’s Bureau, with fed-
eral law and child welfare policy hand-
book; www.acf.hhs.gov/programs/cb/. 
 
Texas Lawyers Care for child welfare-
related articles, practice guides, expert 
witness information, and legal research; 
www.texaslawyerscare.org.  
 
American Bar Association Center on 

Children and the Law for articles, news, 
legislative updates and links to many 
other resources; www.aba.childlaw.org. 
 
National Council of Juvenile & Family 
Court Judges for technical assistance, 
training, and research; www.ncjfcj.org.  
 
National Association of Counsel for 
Children for training, publications, and 
advocacy; www.nacchildlaw.org. ✤ 
 
Editor’s note: For more information, the 
author can be contacted at 512/929-6635 
or pamela.parker@dfps.state.tx.us.  
 
 

Endnotes 
1 Adoption and Safe Families Act of 1997, P.L.105-89, 
§102. 

2 42 U.S.C. §675 (5)(E) (state must file termination of 
parental rights for child in foster care for last 15 out of 
22 months, or in case of aggravated circumstances, 
unless exception applies); Tex. Fam. Code §263.401 
(dismissal of DFPS suit after one year unless extraordi-
nary circumstances warrant extension of no more than 
180 days).  

3 42 U.S.C. §671(a)(19) (mandatory preference for 
adult relative that meets child protection standards 
over non-related caretaker); Tex. Fam. Code §262.114 
(DFPS must evaluate relatives or other potential care-
givers identified by parents and perform home study of 
most appropriate caregiver); Tex. Fam. Code §264.751 
(relative and other designated caregiver support pro-
gram). 

4 Tex. Fam. Code §264.2015 (family group conferenc-
ing as strategy to promote family preservation and per-
manency). 

5 DFPS Designated Caregiver Form 2625. 

6 Contact Chrissy Sanders, Legal Assistant, Office of 
General Counsel, at 512/438-5606 or chrissy 
.sanders@dfps.state.tx.us, to request HOTDOCS. 

7 Tex. Fam. Code §262.107; §262.104 (a)(5) and (b) (in 
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addition to general danger to physical health or safety, 
removal authorized based on specific harm caused by 
a parent or caretaker’s use of controlled substances or 
by allowing a child to remain on the premises where 
methamphetamines are manufactured). 

8 Tex. Fam. Code §262.102.  

9 Tex. Fam. Code §262.102 (a)(2)-(3); §262.107(a)(2)-
(3); DFPS can claim federal funding for children who 
qualify for Title IV-E, but only if a court finds at the time 
of the removal that it was contrary to child’s welfare to 
remain in the home and that reasonable efforts were 
made to prevent or eliminate the need for removal. 42 
U.S.C. §671(a)(15)(B); §672(a)(2)(A)(ii). 

10 Tex. Fam. Code §262.113. 

11 Tex. Fam. Code §262.201(a). 

12 Tex. Fam. Code §262.201(b). 

13 Tex. Fam. Code §263.201. 

14 Tex. Fam. Code §§263.006; 263.202; 266.007. 

15 Tex. Fam. Code §263.304. 

16 Tex. Fam. Code §263.301. 

17 Tex. Fam. Code §263.306. 

18 Tex. Fam. Code §263.305. 

19 Tex. Fam. Code §263.401 (dismissal after one year ; 
180 day extension possible). 

20 Tex. Fam. Code §161.001(2); Holley v. Adams, 544 
S.W. 2d 367 (Tex. 1976) (list of best interest factors). 

21 Tex. Fam. Code §263.501. 

22 Tex. Fam. Code §263.502-.503. 

23 Tex. Fam. Code §160.204(a) (possible permutations 
that warrant presumed father status include child born 
during marriage, or within 301 days of a terminated 
marriage, child born during attempted marriage, or 
marriage after child’s birth with voluntary assertion of 
paternity if father takes specific actions) 

24 Tex. Fam. Code §160.204(a)(5). 

25 Tex. Fam. Code §160.204(b).  

26 Tex. Fam. Code §160.402 (paternity registry); 
§160.404 (termination without notice to alleged father 
unless established parent-child relationship or man has 
filed paternity suit).  

27 A variety of mechanisms exist for establishing pater-
nity, Tex. Fam. Code Ch. 160, Subch. C. (establishing par-
ent-child relationship); Subch. D. (acknowledgement of 
paternity) and Subch. G (adjudication of parentage).  

28 Servicemembers Civil Relief Act, 50 U.S.C. App. 
§511 et seq. 

29 P.L. 109-248; See also 42 U.S.C. §671(a)(20)(A). 

30 P.L. 105-89. 

31 Tex. Fam. Code Ch. 262, Subch. D; §263.1015 (no 
service plan required) and Tex. Fam. Code 
§161.001(1)(S) (termination ground for abandoned 
infants).  

32 Tex. Fam. Code Chapter 264, Subchapter E. 

33 P.L. 108-36.  

34 Tex. Fam. Code Ch. 264, Subch. G. 

35 Tex. Fam. Code §262.202-.203. 

36 40 Tex. Admin. Code §700.702. 

37 42 U.S.C. §670 et seq. 

38 40 Tex. Admin. Code §700.703. 

39 Tex. Fam. Code §264.203. 

40 25 U.S.C. §1901 et seq. 

41 Vienna Convention on Consular Relations, 21 U.S.T. 
77, Article 37.  

42 8 U.S.C. §1101(a)(27)(J). 

43 Tex. Fam. Code Ch. 162, Subch.B. 

44 Tex. Fam. Code §§152.102(7); 152.201(a)(1) 
(“home state” is state where child lived with a parent 
or person acting as a parent for at least six months 
prior to the filing of the SAPCR).  

45  Tex. Fam. Code Ch. 152.  

46  Sitting Bull, Hunkpapa Sioux, See The Indian Child 
Welfare Act Handbook: A Legal Guide to the Custody 
and Adoption of Native American Children, B.J. Jones 
(American Bar Association, Family Law Section, 1995), 
p.1.  
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selor, psychologist, or a social worker 
because those are licensed professions.  
      Just because someone has a license 
doesn’t mean he is qualified to treat every 
type of mental health problem, that he’s 
a suitable fit for every client, or that he’s 
any good at his job. Having a license 
protects the profession because people 
without proper credentials can’t practice 
in licensed professions. A license also 
protects the public: It means that the 
professional has met the requirements 
(i.e., education, internship, supervision, 
and passing a test) for his profession and 
can be held accountable if he does some-
thing wrong. Insurance companies are 
more likely to pay for services provided 
by a licensed professional.  
      See the chart on page 48 for a list of 
treatment providers and what they are 
qualified to do. 
 

Education and support 
Education. Educational programs are 
designed to give information about a 
specific subject, are generally not regu-
lated, and do not require special creden-
tials for the instructor. The class may be 
held once or over several sessions. For 
instance, a person who commits his first 
DWI may be sent to a class to learn 
about substance abuse behaviors and 
symptoms; a person who commits crim-
inal mischief might be sent to an anger 
management class. Educational pro-
grams are not treatment. For example a 
parenting class may teach participants 
strategies for dealing with children, child 
development issues, and coping skills. In 
treatment (i.e., professional counseling), 
parents meet with a therapist who uses 

In the last issue of this journal, a 
primer on basic terms and diagnoses 
regarding mental health issues was 

published. In this follow-up 
piece, we’ll learn about treat-
ment providers and options. By 
understanding the basics, pros-
ecutors will be in a better posi-
tion to communicate with 
mental health professionals 
when evaluating cases and making rec-
ommendations for community supervi-
sion. 
 

Treatment providers 
Many types of mental health issues are 
successfully treated with a variety of 
providers. For instance, a woman who 
has been a victim of domestic violence 
and now suffers from depression and 
post-traumatic stress disorder may 
receive medication from a psychiatrist, 
counseling from a licensed clinical social 

worker, and support from a group lead 
by a person with a bachelor’s degree in 
psychology. A man with an alcohol 

addiction who suffers from 
depression and anxiety and has 
relationship issues with his 
partner may receive medication 
from a psychiatrist, seek coun-
seling with a licensed marriage 
and family therapist, and 

attend Alcoholics Anonymous meetings. 
      One cannot practice medicine or 
law without an education and a license, 
but one can practice some types of men-
tal health treatment without one. 
Without training or a license, a person 
can charge money for words of wisdom 
and even call himself a psychotherapist 
or a life coach. Unlicensed individuals 
provide many good mental health serv-
ices. They often have bachelor’s degrees, 
experience, and training. However, these 
people cannot call themselves a coun-

Mental health treatment 
and treatment providers
The second of two articles meant for prosecutors on men-

tal health issues
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Mental health provider* 

Advocate,  caseworker, life coach, 
 psychotherapist, group leader** 
 
Minister or chaplain** 
 
Licensed Chemical Dependency Counselor 
(LCDC)2 

 
 
Licensed Bachelor’s Level Social Worker 
(LBSW)3 

 
 
Licensed Master’s Level Social Worker 
(LMSW)3 
 
 
Licensed Clinical Social Worker (LCSW),3 
Licensed Professional Counselor (LPC),4 
Licensed Marriage & Family Therapist (LMFT)5 

 
 
Psychologist6 

 
 
Licensed Psychological Associates (LPAs)6 
 
 
 
Registered Nurse (RN)7 

 
 
Advanced Practice Nurse (APN)7 
 
Physician Assistant8 

 
 
 
Physician10 (including psychiatrist11)

Educational  
requirements? 

Varies 
 
 

Varies 
 

Associate’s degree 
plus  supervision 

 
 

Bachelor’s degree 
in social work 

 
 

Master’s degree in 
social work 

 
 

Master’s degree 
plus supervision 

 
 
 

Doctoral degree 
plus supervision 

 
Bachelor’s degree 

 
 
 

Bachelor’s degree 
 
 

Master’s degree 
 

Completion of 
program approved 

by ARC-PA9 

 
MD and advanced 

training

Can she provide  
counseling? 

Yes, but it is unregulated 
 
 

Yes 
 

Yes, but it is limited to 
issues  related to 
 substance abuse 

 
Yes, but cannot practice 
 independently without 

special license 
 

Yes, but cannot practice 
 independently without 

special license 
 

Yes; can practice 
 independently 

 
 
 

Yes 
 
 

Yes, but must work 
under  supervision of 
licensed psychologist 

 
Yes, but it is limited to 

scope of the license 
 

Yes 
 
 

Yes 
 
 

Yes

Can she  
diagnose  
substance  

abuse? 

No 
 
 

No 
 

Yes 
 
 
 

No 
 
 
 

No 
 
 
 

Yes 
 
 
 
 

Yes 
 
 

Yes, under 
supervision 

 
 

No 
 
 

Yes 
 
 

Yes 
 
 

Yes

Can she  
diagnose  
mental 
illness? 

No 
 
 

No 
 

No 
 
 
 

No 
 
 
 

No 
 
 
 

Yes 
 
 
 
 

Yes 
 
 

Yes, under 
supervision 

 
 

No 
 
 

Yes 
 
 

Yes 
 
 

Yes

Can she  
prescribe 

medication? 

No 
 
 

No 
 

No 
 
 
 

No 
 
 
 

No 
 
 
 

No 
 
 
 
 

Not in Texas, but 
can in other states 
w/ add’l training 

 
No 

 
 
 

No 
 
 

Yes 
 
 

Yes 
 
 

Yes

Can she  
evaluate and 

testify to 
competency 
and sanity?1 

No 
 
 

No 
 

No 
 
 
 

No 
 
 
 

No 
 
 
 

No 
 
 
 
 

Yes; must be 
qualified 

 
No 

 
 
 

No 
 
 

No 
 
 

No 
 
 

Yes (qualified 
psychiatrist only)

* All mental health providers listed can offer education. **Does not require license.
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clinical techniques to change the par-
ents’ thoughts, beliefs, and actions 
towards their children.  
Peer support group. A peer support 
group is comprised of individuals with a 
similar issue who meet to provide each 
other with support and advice. An 
example is Alcoholics or Narcotics 
Anonymous or a domestic violence sur-
vivors group. An advantage of peer sup-
port is that it is usually free, but while it 
enhances treatment, it is not treatment.  
Life skills training. Young adults, juve-
niles or people with cognitive issues 
(such as low IQ or neurological damage) 
can benefit from life skills training. A 
caseworker might teach people basic life 
skills, such as home management, gro-
cery shopping, basic self-care, or basic 
financial skills.  
 

Treatment 
Substance abuse treatment.12 Substance 
abuse intervention ranges from a DWI 
class to inpatient treatment, and many 
options in between. Some addictions, 
such as prescription drug abuse, might 
require medical management. Treatment 
programs should have an aftercare com-
ponent, which is follow-up support for 
people who have completed the pro-
gram. If someone is required to attend 
Alcoholics Anonymous, she could be 
required to secure a sponsor with several 
years of sobriety.  
Counseling and therapy. Counseling or 
therapy should be provided by an appro-
priately licensed mental health profes-
sional—generally, a licensed clinical 
social worker (LCSW), psychologist, 
licensed professional counselor (LPC), 

or licensed marriage and family therapist 
(LMFT). This professional meets with 
clients over a period of time to resolve 
emotional or behavioral issues. 
      Someone may call herself a “psy-
chotherapist,” but there is no license 
associated with this term. Licensed 
chemical dependency counselors 
(LCDCs) may provide counseling relat-
ing only to substance abuse issues. Most 
psychiatrists don’t provide therapy. They 
usually meet with the client long enough 
to prescribe and monitor medication.  
Specialized programs. Community 
supervision departments have special 
caseloads and programs, some of which 
are regulated for purposes of community 
supervision. Examples are substance 
abuse programs, domestic violence pro-
grams (also called BIPPs [Batterer’s 
Intervention and Prevention Program, 
discussed below]), and sex offender 
treatment.  
Batterer’s Invention and Prevention 
Program (BIPP). BIPP is intervention 
and education for domestic violence per-
petrators. It is different from anger man-
agement in that it explores and chal-
lenges the basis of battering, which is 
one person exercising power and control 
over his partner. It is a standardized pro-
gram agreed upon by domestic violence 
service providers, the Texas Department 
of Criminal Justice (TDCJ), and the 
Texas Council on Family Violence 
(TCFV). Specific guidelines can be 
found at the TCFV website (www 
.tcfv.org). The goal is to achieve victims’ 
safety, offenders’ accountability, and 
opportunities for batterers to change 
their beliefs and behaviors relating to 
their partners.  

      Effective September 1, 2009, as a 
condition of community supervision, 
judges can only send batterers to TDCJ-
accredited BIPPs. More information can 
be found in the Texas Code of Criminal 
Procedure, Chapter 42. Currently, the 
accreditation process is underway. There 
is no requirement that the treatment 
provider have any type of professional 
mental health license (unlike sex offend-
er treatment providers), only that they 
complete the required training.  
Sex offender treatment.13 The Texas 
Administrative Code specifically defines 
who can provide sex offender treatment 
and treatment guidelines (Title 22, Part 
36, Chapter 810); treatment providers 
are limited to those licensed in Texas to 
practice as a physician, psychiatrist, 
licensed professional counselor, licensed 
marriage and family therapist, licensed 
clinical social worker, or advanced nurse 
practitioner [with additional require-
ments]. Licensed Sex Offender 
Treatment Providers (LSOTP) must also 
undergo hours of clinical supervision 
and training.  
In-custody programs. Various programs 
are available for in-custody treatment. 
Here in Harris County, we have in-cus-
tody programs for substance abuse treat-
ment and mental health. We might con-
sider an in-custody program for a repeat 
offender who has a particularly difficult 
addiction problem. Some people with 
chronic mental health problems receive 
the most consistent mental health treat-
ment when they are in jail.  
Hospitalization. Hospitalization or par-
tial hospitalization programs provide 
intensive treatment for people with 
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active suicidal thoughts or plans or 
severe psychosis or those who need 
intensive medication management. 
Partial hospitalization is an alternative 
where the client may spend several hours 
or all day at a treatment center but go 
home at night. Such treatment might be 
used, for example, when someone has 
been recently suicidal but is now stable. 
The person might choose partial hospi-
talization for five days, then step down 
to twice-weekly counseling sessions, and 
ultimately end with weekly sessions until 
treatment is completed. 
Involuntary commitment. A person can 
be involuntarily committed if he 
exhibits signs of a mental illness and 
poses a serious, imminent danger to 
himself or others. It isn’t enough to 
merely be “out of one’s mind” or actively 
psychotic (hearing voices, being para-
noid, etc). A police officer is authorized 
to take someone into custody and to a 
mental health facility (or to a jail if one 
is not suitable) only if he believes that 
person is mentally ill and a serious dan-
ger.14  
      An adult (who doesn’t have to be 
relative) can swear out a mental health 
warrant through the local probate court. 
When a person is picked up on a mental 
health warrant, he is held up to 72 
hours. If there is cause to hold him 
longer, there is another legal procedure 
to follow. The longer a person is held 
involuntarily, the more stringent the law 
is for keeping him.15 
      There is a tension between individ-
ual rights, proper treatment, and cost. 
Under the old system, a person could be 
sent to a sanitarium and left for years, 

but on the other end of the spectrum, 
mentally ill people are released after a 
very short time, usually only having 
been stabilized on medication; after that, 
it is difficult to justify reasons to keep 
people hospitalized involuntarily. Once 
they are released, there is no way to 
ensure that they keep taking their med-
ication, and long-term treatment can be 
very expensive. Middle ground surely 
exists, but our criminal justice system 
hasn’t found it yet. Prosecutors might be 
tempted to dismiss charges against 
someone with a chronic mental illness; 
however, with our current system, there 
is no guarantee that that person will 
receive consistent and appropriate treat-
ment. In some cases, the best way to 
ensure treatment is through the criminal 
justice system.16 
 

Psychotropic medication 
Many mental illnesses, such as schizo-
phrenia or bi-polar disorder, require 
medication to control symptoms. It is 
often when people “go off their meds” 
that we see them in the criminal justice 
system, sometimes after committing 
“nuisance crimes” such as criminal tres-
pass. If a person is placed on community 
supervision, he can be ordered to take 
medication as recommended by a physi-
cian.  
      Following is a description of com-
mon types of medication and their 
uses.17 It is a short list as it is beyond the 
scope of this article to describe psy-
chotropic medication in detail.18 It 
should be noted that just because a per-
son is taking a certain medication, it 
does not mean she has a certain diagno-

sis. For instance, sometimes anti-psy-
chotic or anti-depressant medication is 
given to people with ADHD to control 
aggressive or impulsive behavior.  
Anti-depressants and SSRIs (selective 
serotonin reuptake inhibitors). These 
medications relieve symptoms of depres-
sion and anxiety. Common brand names 
are Prozac, Wellbutrin, Zoloft, Paxil, 
Celexa, and Effexor. Strattera is an anti-
depressant prescribed for ADHD. 
Hypnotics and anti-anxiety medica-
tions. Some of the most common anti-
anxiety medications are benzodi-
azepines, which include Valium, 
Klonopin, and Xanax. Some non-benzo-
diazepine hypnotics induce sleep; 
Ambien and Benadryl are two common 
ones. Note that these medications have 
high potential for abuse. 
Anti-psychotics. The primary function 
of these medications is to eliminate or 
reduce psychotic symptoms (i.e., delu-
sions and hallucinations). A second-line 
application is the reduction of aggres-
sion. Examples are Seroquel, Risperdal, 
Zyprexa, and Abilify.  
Mood stabilizers and anti-manics. 
Medications such as lithium, Tegretol, 
or Depakote stabilize mood and control 
mania associated with bi-polar disorder.  
Psycho-stimulants. These are medica-
tions given for ADHD. It is believed they 
work on dopamine to increase attention. 
Examples are methylphenidate (Ritalin 
or Concerta) or amphetamines (Adderall 
or Dexedrine). 
 

Helpful programs 
Community supervision departments 
establish relationships with treatment 

Continued from page 49



PAGE 51

providers. However, some prosecutors 
may want (or have) to take a more active 
role in finding programs. Following are 
some thoughts to consider in ascertain-
ing the effectiveness and quality of treat-
ment: 
•     A good place to start is with the 
local United Way or MHMR (Mental 
Health and Mental Retardation 
Authority). Other good places are a local 
Mental Health Association (www 
.nmha.org) or through the National 
Alliance for Mental Illness (www 
.nami.org). 
•     Establish relationships with local 
mental health providers through local 
professional associations, such as the 
National Association of Social Workers 
(www.naswtx.org). 
•     Find out if there are licensed mental 
health experts at your local Community 
Supervision Department. They can 
assist in determining appropriate condi-
tions of community supervision. 
•     Larger offices can hire a licensed 
mental health professional on your staff. 
Not only will she will be able to help 
evaluate programs, she can also assist 
prosecutors with reading and interpret-
ing mental health reports and evaluating 
other types of mental health issues. 
•For smaller offices, contract with a 
mental health professional when neces-
sary and develop relationships with 
mental health professionals at public 
agencies who can answer general ques-
tions.  
•     Ask the provider what types of pro-
grams (education, assessment, therapy) 
they have. 
•     Who is providing the services? Do 

they have a license? What type? Are they 
operating within the scope of their 
license? 
•     How long have they been in busi-
ness? 
•     Do they keep stats on how many of 
their clients complete their programs? 
•     Do they keep stats on how they 
measure the efficacy of their programs? 
•     Does research support the effective-
ness of their program? 
•     Do they have a written curriculum? 
If so, ask to see it, and ask questions 
about it. 
•     Do the number of treatment pro-
grams suit the number of staff mem-
bers? ✤ 
 

Endnotes 
1 Tex. Code Crim. Proc., Chapter 46. 

2 Texas Administrative Code. Title 25, Part 1, Chapter 
450. 

3 Texas Department of State Health Services. Texas 
Occupations Code Ch. 505. 

4 Licensed Professional Counselor Act, Texas 
Administrative Code, Title 22, Part 30, Ch. 681, sub-
chapter B; Occupations Code, Ch. 503. 

5 Texas Administrative Code, Title 22, Part 35, Ch. 801, 
subchapter F. 

6 Texas Occupations Code, Subtitle I, Ch. 501. 

7 Texas Administrative Code, Title 22, Part 11, Ch. 217. 

8 Texas Occupations Code Ch. 204.  

9 Accreditation Review Commission on Education for 
the Physician Assistant. 

10 Texas Occupations Code, Subtitle B, Ch. 151, 
Subchapter A. 

11 Psychiatrists are physicians who specialize in psychi-
atric disorders. While neurologists specialize in brain 

disorders, they generally refer to psychiatrists for psy-
chiatric illnesses, such as bipolar disorder. Many general 
practice physicians or pediatricians also prescribe psy-
chotropic medication. 

12 Texas Administrative Code, Title 25, Health Services, 
Chapter 453, Offender Education Programs; Texas 
Code of Criminal Procedure. Chapter 42.12. 

13 Texas Administrative Code. Title 22. Part 36. 
Chapter 810. Subchapter A. 

14 See Texas Mental Health Code, §573.001. 

15 See Texas Health and Safety Code Ch. 574.  

16 For a real-life account, I recommend Crazy: A 
Father’s Search Through Mental Health Madness by Pete 
Earley. It is a heart-breaking but informative book 
about a young man who is ultimately diagnosed with 
bi-polar disorder, his involvement with the criminal jus-
tice and mental health systems, and his family’s struggle 
to help him.  

17 Information from National Institute of Mental 
Health. 

18 For a downloadable cheat sheet on psychotropic 
medication, go to www .psychceu.com/Preston/quick-
reference.doc.html. 
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